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l.
INTRODUCTION

1. Through regulatory sleight of hand, Peru’'s Goveminaad
its Constitutional Tribunal have transformed Grasylr holding in
Peruvian Agrarian Land Reform Bonds (“Lambnds or “Bonds’)
from a highly valuable investment into virtually stldess scraps of
decaying paper.

2. Instead of the approximately US $1.6 billion valtret
Gramercy’s Bonds represent, the Peruvian Governmeutportedly
implementing a  dubious decision of the Constitwlon
Tribunal—imposed by decree a value-destroying mangaepayment
scheme under which Gramercy would receive merely$3 million.
That is less thaone tenth of one percent the Bonds’ true value.

3. In doing so, the Republic of Peru (“Pémr “Respondert)
has violated the United States-Peru Trade Promo#igmeement

(“Treaty’).

A. Gramercy’s Investment

4. When Gramercy Funds Management LLC (“GFMnd
Gramercy Peru Holdings LLC (*GPMH (collectively, “Gramercy or
“Claimant’) invested in over 9,700 Land Bonds during 2002008, it
legitimately expected that Peru would responsilagdn its debt.

5. After all, Peru was a darling of emerging marketrdoes.

It was admirably recovering from years of economismanagement
characterized by instability and severe inflatibatthad peaked at over
12,000% on an annualized basis. It boasted stgoogth and sound

fiscal management. And it actively sought foreigvestment, including

by passing investment protection laws, settlingoélits other defaulted

debt with international creditors, floating new SE&istered bonds to
international markets, and entering into investntegdties, including the
Treaty underpinning this arbitration.

6. Moreover, Peru had specifically made clear thapiteshe
Government's long default in paying the Land Bontlgy remained
valid sovereign obligations that had to be paid] paid at so-called
“current value” calculated by using the Peruviams&ioner Price Index
(“CPI"). As numerous Peruvian court decisions, decaflggactice in
Peru and the Civil Code established, the “curremlue’ principle
ensures that an old obligation must be updatechabit has the same
purchasing power in the overall economy at the wihpayment that it
did when it was created.



7. Peru’s commitment to pay the Land Bonds at curvahie
was critical. The Land Bonds had originally bessued in lieu of cash
compensation for vast areas of agrarian land thkftest, unelected,
military-controlled Peruvian dictatorship expropeid starting in 1969.
Yet, over the ensuing years, Peru’s currency hash Is® devalued by
inflation—the currency in which the Land Bonds Hagkn issued, the
Soles de Orpowas worth a paltry one one-billionth of Peru’'srremt
Soles—that the Bonds had become worthless if accordédtbair face
value.

8. Hence it was a landmark event when in 2001 Peru’'s
Constitutional Tribunal definitively rejected theo@rnment’s attempt to
pay only nominal value (“200XCT Decisiori). The Constitutional
Tribunal held that a “basic sense of justice” reegli payment of
updated value, that “fair compensation” could na breated as
“unalterable and independent of the effects of fimend that the
Government’s attempt to avoid application of therent value principle
to the Land Bonds had breached “the current vatireiple inherent to
property.” CE-11, Constitutional Tribunal, Decision, Exp. N° 022-96
I/TC, March15, 2001, “Foundations” Section, Y 172

9. In the next several years leading up to Gramercy’s
investment, Peru’s Constitutional Tribunal, its Bupe Court, its
Congress, senior members of Peru’s executive bragmoth others all
consistently confirmed the Constitutional Tribusa?001 current value
holding, and indicated that the correct method dpdating the Land
Bond debt to current value was to apply the Peru@®I, plus interest.
As a former Constitutional Tribunal Justice—whoftd that 2001 CT
Decision—explains in her expert report, “Peruviaarts have generally
held that the Land Bonds have to be updated usibadd that the
Constitution, the Civil Code, and the 2001 CT Dieciall imposed an
obligation on the Government to pay the currenueabf the Land
Bonds under CPL.” Expert Report of Delia RevorétaR ER") § 29.

B. Peru’'s Treaty Breaches

10. Regrettably, in 2013 and 2014, President Humala's
administration—in league with the Constitutionalblinal that had over
a decade before protected bondholders’ rights—ceteipl reversed
course and took nefarious steps to destroy theew@lwhe Land Bonds.

11. First, in July 2013, the Constitutional Tribunal issuedew
decision that significantly undermined its congisterior rulings, rested
on a false factual conclusion that had no evidentimsis and is even
tainted by forgery.

12. Since successive administrations had not paicherBbnds
in the decade following the landmark 2001 CT Decisiin 2011



bondholders sought an order compelling enforcemérthe 2001 CT
Decision. Yet, based on the unsupported and uraicteial assertion
that using the CPI method “would generate severpaats on the
Budget of the Republic, to the point of making iaqiicable the very
payment of the debt,” the Constitutional Tribunatdeved the
Government to establish a mandatory and exclusiweegs for updating
the debt using a “dollarization” method (“2013T Ordet). CE-17,
Constitutional Tribunal of Peru, Order, July 16,130 “Whereas”
Section, 1 25. Under that method, the Peruviah wehbld be converted
to U.S. dollars and then updated using a U.S. Trgasond.

13. That the central premise on which this decision was
based—that Peru could not afford CPIl updating—hgedally not a
single page of support in the Constitutional Tribiis official record,
and that the Constitutional Tribunal denied a jetia few months later
to clarify the basis for this quintessentially faat finding, are
themselves troubling.

14, Subsequent revelations about the Constitutionaddunal’s
process in coming to this decision are, howevegnewore shocking.

15. After an eleventh-hour intervention by the Humala
administration, what had been a four-person mgjorfiavoring
bondholders and supporting CPI updating suddentarbe three votes
for dollarization, just as the administration haandnded. And to carry
out this dollarization scheme before the Tribunalssm expired,
someone—most likely at the behest of the Constitati Tribunal's
Chief Justice, Oscar Urviola—actually used whiteé oarrection fluid
and a typewriter to transmogrify what had been dheft majority
opinion favoring CPI into a forged “dissent” of ooé those Justices.
Manufacturing such a dissent was essential. Thsset became the
basis on which Chief Justice Urviola determined tihe Tribunal had
deadlocked in a three-to-three “tie,” and that terdéfore could exercise
a “casting” vote. This is how the Chief Justicend three votes for
dollarization into the four votes necessary for honclaim that it was
an opinion of the Tribunal.

16. These events—after hours meetings with administrati
representatives, a last-minute decision at odds vt draft that
represented the culmination of 18 months of workceatral factual
finding without any record support and that is actffalse, and the use
of white out to concoct an official record at theuntry’'s highest
constitutional authority—may sound fanciful. Bhbey are all too real.
For example, the Lima police department’s forensia$ has confirmed
the extensive use of white out on the purporteds&ht.” The genesis
of the 2013 CT Order and the use of white out tgdaofficial records
have become the subject of an ongoing criminalgeding. Two of the
six Justices who participated in that episode hme@me complainants



in the criminal proceeding, and a third Justice paBlicly decried the
invalidity of the decision because the circumstantie not legitimately
call for a casting vote even counting the forgeidsent.”

17. In her expert report, former Constitutional Tribldastice
Delia Revoredo demonstrates the 2013 CT Order’sligity. But the
scandalous nature of the Order goes beyond its meadidity, as
Justice Revoredo explains:

To be clear, no jurisdictional organ in Peru,
including of course the Constitutional Tribunal,
should allow their decisions to be manipulated
(including creating fake documents through the
use of white-out). To again state the obvious,
this would cast a very dark shadow on what
should be one of Peru's most respected
institutions; and would raise severe concerns
about respect for the independence of the
Constitutional Tribunal's jurisdictional activity.

DR ER 1 68.

18. Second the Government took full advantage of the opening
it had created at the Constitutional Tribunal. January 2014 and
thereafter, it issued Supreme Decrees that pubtotealculate current
value using a dollarization method, but that intfatake the Bonds
worthless.

19. The Supreme Decrees are remarkably deceitful. Tiasg
the veneer of legitimacy. They are issued by tighly regarded
Ministry of Economy and Finance_(“MEJFpresided at the time by Luis
Miguel Castilla.  They purport to implement the Gututional
Tribunal's mandate to provide current value arat nominal value.
They contain seemingly precise mathematical formudg which to
calculate current value. Even a highly sophistidatbondholder
reviewing the formulas would likely instinctively elieve that the
Supreme Decrees had some validity and that at lesty after having
waited decades, the Government might finally owrtaigs debt.

20. It turns out, however, that the Supreme Decrees afgam.
Among other problems, the exclusive verificatiord grayment process
they establish is actually a series of traps desigio further delay
payment; reserves the right to make no paymentl &té&ghe MEF’'s
discretion; and requires bondholders to waive sight advance as the
price of simply seeking to participate in the psxe Even worse, the
MEF mathematical formulas have fundamental errbeg tnake them
nonsensical and are basically economic gibberigh. the words of
Professor Sebastian Edwards, who for over thirtgryehas studied



Latin American economies and published extensigelyexchange rates
and other relevant subjects:

The MEF formula, taken as a whole, is a
completely nonsensical construction that results in
economically unreasonable results . . . . However,
not only is it fatally flawed and economically
meaningless, it is also biased. That is, it has th
effect of systematicallyundervaluing any land
bond whose value is to be updated. . . . [The
formula] has no basis in economics and yields
arbitrarily low valuations that are entirely
disconnected from their true value.

Expert Report of Sebastian Edwards (“SR’)
11 133, 148, 160.

21. While the Decrees and the formulas they contain are
inscrutable in their logic, their effect on valug all too clear. The
updating process they provide actually destroyd trel Bonds’ value.

No matter the specifics of any given Land Bond—Wwhitass of Land
Bonds it is from, when it was issued, how manyhef original coupons
remain—the MEF formulas consistently produce valies are far less
than one percent of CPI value. For example, GreyierBond No.
008615, which had an original face value when idsire 1972 of
10,000Soles de Or@and about half its coupons remaining, is worth US
$16,161.85 under CPl—enough to buy a used car,sphgol tuition,
make home improvements or the like. In contrasifleu the MEF
formula, it is worthless than a single penaynot enough to buy a cup
of coffee, a newspaper or really anything at alhdeed, Gramercy
would have more value if its Bonds had just beenveded to U.S.
dollars at the official exchange rates when issaredi not updated at all
over the past 40 years than it would stand to veceinder the
“updating” that the Supreme Decrees offer.

22. For over two years, Gramercy has repeatedly asked t
Government to engage in negotiations or at leasetoGramercy if
Gramercy has misunderstood something about theeBwpmDecrees’
formulas. The Government has stonewalled, anéhgbll has never
fully addressed the value-destroying effect ofStgoreme Decrees. And
why should it, when the whole point of winning p&sion to use
dollarization was to deprive bondholders of the ant® that would be
due to them under the conventional CPI updatinghotkthat Peru’s
own courts have routinely applied in cases invgivine Land Bonds.

23. This is conduct that no responsible nation showoltdone,
much less one that has investment-grade creditgsatand aspires to
gain the respect of its peers and of internatiomalkets, membership in
the Trans-Pacific Partnership, and eventual adamssio the



Organization for Economic Cooperation and DevelagmaVith respect
to this arbitration, it is conduct that the Treamyd international law
forbid.

24. Fundamentally changing the legal framework through
arbitrary decisions and decrees, relying on phan@nalyses of
budgetary crises that do not exist, forging govemmintecords to justify
procedural tricks, concocting complex but econolftyicarrational
formulas, establishing unfair mandatory proceduraad depriving
bondholders of virtually all the value of their @stments—whether
taken alone or together, this is precisely the sérconduct against
which international law and the Treaty protect UiBvestors like
Gramercy. In particular, Peru has indirectly exprated Gramercy’'s
investment in violation of Article 10.7; failed w@fford Gramercy the
minimum standard of treatment in violation of Alic 10.5;
discriminated against Gramercy in violation of Algi 10.3; and denied
Gramercy effective means for enforcing its riglshe Land Bonds in
violation of Article 10.4.

25. Accordingly, in this arbitration Gramercy seeks aigiion
equal to the current value of its investment in lthed Bonds, namely
US $1.6 billion dollars as of April 30, 2016, an @amt that will be
greater at the time of the award.

Il.
PARTIES

26. GFM is a limited liability company organized undgre
laws of the State of Delaware, United States of dgae It is an asset
manager that principally invests in emerging mazketGFM and its
owners have considerable experience investing itin LAmerica and
have often helped States find cooperative and rytuzeneficial
solutions to challenging situations. At all timé&SFM or its
predecessors have controlled Gramercy’s investmetie Land Bonds.

27. GPH is a limited liability company organized undee laws
of the State of Delaware, United States of Amer6&H is the entity
that directly purchased and acquired title to tlaed.Bonds. GPH has
at all times been under the management and cootr@&FM or its
predecessors.

28. Gramercy can be contacted at the following address:

Gramercy Funds Management LLC
Gramercy Peru Holdings LLC

c/o James P. Taylor, Esq.

20 Dayton Avenue

Greenwich, CT 06830



United States of America

29. Peru is a party to the Treaty. Pursuant to AnmgClof
the Treaty, Peru shall be notified of claims agsumder the Treaty at
the following address:

Direccion General de Asuntos de Economia Intermatio
Competencia e Inversion Privada

Ministerio de Economia y Finanzas

Jirén Lampa 277, piso 5

Lima, Peru

1"I.
BACKGROUND
A. The Land Reform Bonds

30. In 1968, the Peruvian military overthrew the deratically
elected President Fernando Belaunde Terry in adlges coup d'état.
A year later, the Military Government, led by Isftidictator Juan
Velasco Alvarado, promulgated the Land Reform Adtich enabled the
State to engage in wide-scale expropriations ofl lawwned by wealthy
and middle-class families, to be redistributedural laborers and small-
scale farmers (the “LandReforni or “Reforma Agraria’). CE-1,
Decree Law N° 17716, Land Reform Act, June 24, 1969 1, 2, 3,
67, 74. The stated purpose of the Land Reformtwastablish a “fair
system of ownership ... which w[ould] contribute ke tNation’s social
and economic development.d. Art. 1.

31. Under the Land Reform, the Government forcibly eeiz
15,826 parcels of land, comprising more than niniom hectares,
between 1969 and 1979—an area about the size tigagralong with
buildings and equipment.CE-2, José Matos Mar and José Manuel
Mejia, “La Reforma Agraria en el PerQ,” Institute Bstudios Peruanos,
1980, p. 171. Independent experts have conseeljatestimated the
current value of the expropriated land to be US.443llion as of
2015. CE-199 Land Reform Bondholders Association’s Application
before the Constitutional Tribunal, March 16, 20¥p6 (citing an
expert report by Deloitte).

32. Peru’s Constitution, however, forbade expropriatisthout
compensation. Article 29 of the Political Condtiin of Peru of 1933
the basic rule provided that:

Property is inviolable. No person may be
stripped of his property except . . . for reasons o
public utility or common interest, legally



established, and only after payment of fair
compensation.

CE-3, Political Constitution of Peru 1933, Art.
29, as amended by Law N° 15242 of 1964.

33. Anticipating land expropriations, in 1964 Articléd 2vas
amended to allow that “[ijn the case of expropoiatfor the purposes of
Land Reform . . . the law may establish that corepgan be paid in
installments or through bonds of mandatory accegt&nld. Hence,
beginning in 1969, the Velasco administration, east of paying cash
compensation for expropriated property, forced davibrs to accept
three “classes” of Land Bonds: Class A with anuahrinterest rate of
six percent and a term of twenty years; Class B @it annual interest
rate of five percent and a term of twenty five yeaand Class C with
an annual interest rate of four percent and a térthirty years. CE-1,
Decree Law N° 17716, Land Reform Act, June 24, 1989%9. 174.
The use the expropriated land had at the time eftaking determined
the class of Land Bonds that were given to landosvas compensation.
Id. Art. 177. The Government ultimately issued the LanddBowith
an aggregate principal amount of approximately 288. billion Soles
Oro.” CE-12, Opinion issued on Draft Laws N° 578/2001-CR, N°
7440/2002-CR, N° 8988/2003-CR, N° 10599/2003-CR, N°
11459/2004-CR, and N° 11971/2004-CR, p. 13. Wihkt amount
was not in fact “fair value,” it was all the Goverent paid. CE-54,
Caballero & Alvarez,Aspectos Cuantitativos de la Reforma Agraria
1969-1979 Instituto de Estudios Peruanos, 1980, pp.60—61.

34. Through Article 175 of the Land Reform Act, the
Government provided its guarantee “without reséouatwhatsoever” to
pay the Land Bonds, and it later issued anotheredethat made the
Land Bonds “freely transferrable.CE-1, Decree Law N° 17716, Land
Reform Act, June 24, 1969, Art. 176E-16, Decree Law N° 22749,
November 13, 1979, Art. 5 (“The Land Reform Debmn@® shall be
freely transferrable.”).

35. Peru’s mismanagement of the economy, starting with
military dictators in the late 1960s and 1970sputigh President Alan
Garcia’s first term in office from 1985 to 1990nséhe country into an
economic tailspin that included severe inflation d arcurrency
devaluation. CE-9, Prospectus Supplement to Prospectus dated January
19, 2005, filed July 15, 2005, p. 27. Between 188d 1987 Peru’s
annual inflation rate never dipped below 50%GE-226 World Bank,
Graph of Peruvian Inflation, 1980-1987. Betwee8%@nd 1990, the
economic situation continued to worsen and inffatgpiraled out of
control. In 1990 Peru’s annual inflation soared {#481.7%, peaking in
August 1990 to an annualized rate of 12,378%E-98, Reinhart &
SavastanoThe Realities of Modern Hyperinflatipdune 2003, p. 21,



CE-227, World Bank, Table of Peruvian Annual Inflatiorf8I7-1992;
see alsaCE-228 World Bank, Graph of Peruvian Inflation, 1980-299

36. As a consequence, the Government changed curremy t
in the span of six years—in 1985, from thel de Oro(the currency in
which the Land Bonds were issued) to th#&; and in 1991, from the
Inti to theNuevo Sol CE-4, Law N° 24064, January 11, 1985, Art. 1,
3 (establishing that onti was equal to one thousafwles de Orp
CE-5, Law N° 25295, January 3, 1991, Art. 1 (estahtighihat one
Nuevo Sols equal to one milliorintis). Today, the nominal equivalent
of oneSol de Orois 0.000000001—one one-billionth—ofNuevo Sql
which is now denominated simply as tBel CE-6, Central Reserve
Bank of Peru, Table of Equivalencies, January 3,62CE-214, Law
N° 30381, December 14, 2015 (denominating the Ramuwational
currency asSol as of December 15, 2015 without affecting the eaiti
the currency).

37. As the economy deteriorated in the 1980s, the Govent
began defaulting on the payment of the Land Bondspite its
unreserved “guarantee.” By the early 1990s, theeGunent ceased
making any payments at all. On May 6, 1992, theveBument
liquidated the Agrarian Bank, through which the pom payments were
made. CE-7, Decree Law N° 25478, May 8, 1992.

B. Peru Actively Encouraged Foreign Investment

38. Following the economic upheaval of the 1980s, a new
Peruvian Government, led by President Alberto Fajimadopted a
series of measures to stabilize and liberalize 'Be¥conomy. Among
other steps, in the early 1990s the Government l&mented a set of
economic reform policies” also known as the “Wagton Consensus,”
which included lowering trade barriers, lifting tréstions on capital
flows, and opening the country to foreign investmeS8E ER 9 24CE-
138 U.S. Department of State, 2009 Investment Clin&tiEtement—
Peru.

39. As part of its effort to encourage foreign investimen
1991 Peru enacted the Foreign Investment Promation (Legislative
Decree N° 662) and the Framework Law for Privatestment Growth
(Legislative Decree N° 757). Recognizing the inbpoce of foreign
investment, the Foreign Investment Promotion Laknawledged that:

Foreign investment and the transfer of technology
are vital to the economic dynamism required for
the development of the country . . . [and that] . .
[ilt is the Government’s objective to remove the
obstacles and restrictions to foreign investment to



guarantee equal rights and obligations among
foreign and domestic investors.

CE-67, Legislative Decree N° 662, August 29,
1991, Intro.

The Foreign Investment Promotion Law also confirmbdt “[tlhe
foreign investors’ property rights have no limitaits except as provided
by the Constitution of Peru.” CE-67, Legislative Decree N° 662,
August 29, 1991, Art. 4. The Framework Law forvBte Investment
Growth, for its part, was enacted to “grant . wuridical security to
investors.” CE-68, Legislative Decree N° 757, November 8, 1991,
Intro. As such, Article 8 of the Law reiteratedath”[tlhe State
guarantees private property without limitationsfediént from those
enshrined in the Constitution.”ld. Art. 8. The Government also
encouraged foreign investors to invest in newlyatized enterprises.
CE-138 U.S. Department of State, 2009 Investment Climate
Statement—Peru, pp. 3-4.

40. Peru’s 1993 Constitution consolidated the Goveritisien
commitments to uphold property rights and to tdmnhestic and foreign
investors equally. Reaffirming the principle con&a in the 1933
Constitution, the 1993 Constitution unambiguousBcognized that
“[tlhe right to property is inviolable” and thattthe State guarantees
it.” CE-72, Peru Constitution of 1993, June 15, 1993, Art. TWhile
the Constitution allowed the State to exproprigt&gh measures could
only be taken upon payment in cash of fair compémsald. Art. 70,
71. Finally, the Constitution guaranteed non-distratory treatment to
foreign investments and investors vis-a-vis propeaghts. Id. Art. 63.

41. The economic reforms were highly successful, leadive
Peruvian economy to evolve “from a closed, prottaeonomy to a
more open and deregulated economic systenCE-8, Prospectus
Supplement to Prospectus dated January 19, 20@8, January 31,
2005, p. [27]. Peru has since become one of tlsgedagrowing
economies in Latin America, quadrupling its GDP the span of
fourteen years. Peru’s GDP increased from US $Hidnbin 2000 to
US $202.6 billion in 2014. See CE-215 World Bank, World
Development Indicators—Peru GDP, December 12, 2018, Starting
in the early 2000s, foreign direct investment iasexl exponentially,
rising from US $2.579 billion in 2005 to US $12.Bdlion in 2012,
increasing more than 50% between 2006 and 2007e.al&E-186,
Prolnversion, Foreign Direct Investment, 2013, p. 1

42. During this period, Peru actively solicited foreign
investment. For example, starting in 2002 and icoimtg thereafter,
Peru registered with the United States Securitiesl &xchange
Commission (“SEQ prospectus supplements for the offering of “doll
denominated global bonds.” CE-93, Prospectus Supplement to

10



Prospectus dated November 14, 2002, filed Nover2beP002;CE-96,
Prospectus Supplement to Prospectus dated Janzarg0®3, filed
January 30, 2003CE-97, Prospectus Supplement to Prospectus dated
January 22, 2003, filed March 03, 200&E-100, Prospectus
Supplement to Prospectus dated November 12, 2@88, November

14, 2003; CE-109 Prospectus Supplement to Prospectus dated
November 12, 2003, filed October 06, 2008E-104 Prospectus
Supplement to Prospectus dated November 12, 20@d, April 26,
2004. It registered three more prospectus suppksnie 2005 alone.
CE-8, Prospectus Supplement to Prospectus dated Jat@ar2005,
fled January 31, 2005CE-9, Prospectus Supplement to Prospectus
dated January 19, 2005, filed July 15, 20@3E-10, Prospectus
Supplement to Prospectus dated January 19, 2068,0ecember 14,
2005.

43. In these documents, Peru reiterated its commitrterihe
rule of law and transparency of government. Foangde, the
Prospectus Supplement filed on January 31, 20@&dsthat “President
Toledo vowed to restore democracy, fiscal disogplmd transparency to
the government,” and that he remained committetbstering “private
investment by reinvigorating structural reforms armmtomoting
investment.” CE-8, Prospectus Supplement to Prospectus dated January
19, 2005, filed January 31, 2005, pp. [24, 25].

44, As further evidence of its intention to attract dign
investment, Peru entered into numerous trade angestiment
agreements—including 33 bilateral investment tesaéind 16 free trade
agreements. On April 12, 2006, Peru signed thatyreith the United
States, and then ratified that Treaty, which thetered into force on
February 1, 2009.CE-225 United Nations Conference on Trade and
Development—Division of Investment and Enterpri$able of Peru -
Other Investment Agreements, March 24, 2016.

C. Peru Expressly Acknowledged Its Obligation to Payhe Land
Bond Debt at Current Value

45, At different times since 1991, Peruvian instituspstarting
with President Alberto Fujimori and later followdny Congress, the
Supreme Court, the Constitutional Tribunal, andeotigovernment
officials, all recognized Peru’s obligation to pdnye Land Bonds and to
do so based on their “current value"—the amountayodhat
corresponds to the economic value they had atirtiee df issuance.

46. In an effort to promote investment in the agrictdtusector,
President Alberto Fujimori enacted Legislative @ecN°® 653 of 1991,
the Agricultural Sector Investment Promotion AcDétreeN° 653).
Decree N° 653 mandated that the State pay fair ehadue in cash as
compensation for the expropriation of land, andrezgly acknowledged
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the State’s obligation to pay compensation for ng expropriations”
at fair market value.CE-66, Legislative Decree N° 653, July 30, 1991,
Fourth Transitory Provision, Art. 15.

47. Unfortunately, in the 1990s the Peruvian Congress t
steps to frustrate the payment of the Land Bonbts. 1993, Congress
enacted Law N° 26207, which expressly repealeddleyant provision
of President Fujimori’'s Legislative Decree N° 658aw N° 26207).
CE-73, Law N° 26207, July 2, 1993, Art. 3. Then, in 89€ongress
issued Law N° 26597 (“Law N° 26597 Law N° 26597 provided that
the delivery of Land Bonds and of itselfconstituted fair compensation
for the expropriated land, and that the Land Bonad to be paid at
their “nominal value plus the interest set forth &ach . . . bond . . .
regardless of the time at which said bonds aredtura.” CE-84, Law
N° 26597, April 24, 1996, Art. 2. Law N° 26597 alstated that
Article 1236 of the Civil Code—which enshrines t@-called “current
value principle” principio valoristg—would not apply to the Land
Bonds. Id.

48. This congressional resistance to paying the LantdBset
the stage for a major turning point. In Decemb@®6l the Engineers’
Bar Association filed a constitutional action petitng the
Constitutional Tribunal to declare Law N° 26597 omstitutional. The
Engineers’ Bar Association argued that the LandRefexpropriations
had actually been “confiscations,” because landosviiead received
Land Bonds that were worth far less than the exjpatgnl land, and
that, due to “inflation,” the value of the Land Bisnhad been eroded in
relation “to the actual value of the expropriatethds.” CE-11,
Constitutional Tribunal, Decision, Exp. N° 022-96C, March 15,
2001, “Background” Section, { 6.

49. On March 15, 2001, the Peruvian Constitutional Gmgdl
expressly acknowledged the State’s obligation tptpa Land Bonds at
current value, finding that Law N° 26597 had breakcltithe current
value principle inherent to property.ld. “Foundations” Section, 7.

50. First, the Constitutional Tribunal declared Article 1Llafw
N° 26597 unconstitutional, holding that “the crigerfor the updated
valuation and payment of the expropriated landpoesls to “a basic
sense of justice . . . , in accordance with Artitleof the Constitution,”
which Law N° 26597 ignored when it provided for p@nt of the face
value amount only.ld. “Foundations” Section, Y 1.

51. Second the Constitutional Tribunal also found Articleo®
Law N° 26597 unconstitutional because it attemptedquate the mere
delivery of the Bonds with payment of the fair \alof the expropriated
land, even though the Bonds did not actually ctmstipayment in and
of themselves. As such, the Constitutional Tribucendemned the
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Government for aiming to give the Land Bonds an dlterable”
treatment that was indifferent to “the effects iofie.” |d. Foundations,

1 2.

52. By striking down the above provisions of Law N° 285
the 2001 CT Decision recognized that Peru’s 1998sGioition required
payment of the Land Bonds at current value, as ataddby Article
1236 of the Civil Code. Former Justice Delia Redor who was
sitting on the Constitutional Tribunal and signed 2001 CT Decision,
explains that the current value principle enshrimedrticle 1236 of the
Civil Code means that the “payment of a debt meprasent, at the
time of payment, the value that such debt had vihesas undertaken.”
DR ER 1 14. Former Justice Revoredo further emplahat the
Tribunal, in its 2001 Decision, “confirmed that thrmurrent value
principle is inherent to property,” “made clear tthzaying the Land
Reform Bonds at face value would be confiscatoapnd obliged Peru to
“apply the Current Value Principle,” in order to€lrtralize the effects
of inflation and the loss of the currency’s purchgspower in such a
way that payment reflects the bonds’ original valui. {1 24-26, 28.

D. CPI Is the Predominant Updating Methodology in Peru

53. The principal methodology for establishing the eatrvalue
of debts in Peru has long been the Consumer Pridex| (“CPT)
methodology.

54. In proceedings to enforce payment of the Land Bonds
Peru’'s Supreme Court confirmed that the Land Bohdse to be
updated using CPI, pursuant to the obligation tp @arent value set
forth in the 2001 CT Decision.See e.g, CE-14, Supreme Court,
Constitutional and Social Law Chamber, Cas. N° 12025 ICA, July
12, 2006, Fifth and Fifteenth Considerations. Muweg, Lima Courts
of Appeals used CPI to update the value of delise e.g, CE-79,
Lima Court of Appeals, Fourth Chamber, Appeal owmcBeding N°
1275-95, September 28, 1995. Additionally, the @nmnent itself used
CPI to update the value of tax liabilities andat#itrust authority has
used it to update the value of the benefit accfumth an antitrust law
violation. CE-90, Supreme Decree N° 064-2002-EF, April 9, 2002,
Article 5.1; CE-132, Supreme Decree N° 024-2008-EF, February 13,
2008, Article 2; CE-205 INDECOPI, Resolution 030-2015/CLC-
INDECOPI, August 12, 2015, 1 186.

55. The Peruvian Congress likewise acknowledged Peru’s
obligation to pay the Land Bonds at their currealue using CPIl. A
2005 report by the Agrarian Commission of Congrg$2005
Congressional Report) noted that the Government “could not
constitutionally elude its obligation to pay thendaReform debt” and
deemed it “necessary” to provide current value tf@@ Land Bonds.
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CE-12, Opinion issued on Draft Laws N° 578/2001-CR, M4@/2002-
CR, N° 8988/2003-CR, N° 10599/2003-CR N° 11459/20% and
N° 11971/2004-CR, p. 13. That same report recordewito Congress
the approval of a bill mandating the use of the @®lMetropolitan
Lima published by the National Institute of Statistand Informatics
(“INEI™) to update the value of the principal, addingttimerest should
accrue on the updated principal, so that “the bolain would have the
guarantee that its claim would hold its value ialrerms (principal),
but also that it would earn interest equivalenth® opportunity cost of
its capital.” Id. pp. 32-33. Recognizing the undisputed prevalafce
CPI, the 2005 Congressional Report noted that fki€the ‘Official”
factor applied by the State to update national @uso and that no
government or private agency “has questioned thiditya of the CPI
for such purposesld. p. 14 (emphasis added).

56. While Congress approved the text of the bill corgdiin
the 2005 Congressional Report—including its mandateipdate the
value of the Land Bonds using CPl—President Algjanitbledo vetoed
the bill on April 19, 2006, shortly before his teimoffice ended. CE-
115 Land Bonds Bill, March 27, 2006, Art. &£E-116 Alejandro
Toledo, President of Peru, Presidential Veto, Ap&] 2006. President
Toledo’s stated reason for opposing the proposedndas that the Land
Bonds should be updated using an “Adjusted Consuniee Index,”
without providing details on how such an adjustadek would be
developed. CE-116, Alejandro Toledo, President of Peru, Presidential
Veto, April 19, 2006, p. 2. At no point, howevelid he contend that
the Land Bonds should be paid at nominal valughat a method other
than a Peruvian CPI should be used to update thdsBo

57. Moreover, at around this time, prominent memberghef
Executive Branch openly endorsed using CPI for psep of updating
the value of the Land Bonds. For instance, for@aeneral Director of
the Ministry of Agriculture’s Legal Affairs Office,JJuan Péndola
Montero, stated that the Ministry’s Legal AffairdfiGe (in issuing its
opinion on Bill N° 456/2006-CR, later incorporatécto the Land
Reform Bond Debt Swap Bill) recommended using tbpisied CPI
calculated by the INEI. CE-122 Ministry of Agriculture, Report N°
1328-2006-AG-OGAJ, December 20, 2006, pp. 2, 4soAthe director
of INEI, Farid Matuk, in March 2005 argued beforecangressional
working group dealing with land reform bills thdtet CPI methodology
should be used to update the Land Reform Debt, assthe case with
the land reform debts in Nicaragua and Yugoslawid-110, Expreso,
INEI: Land Reform Debt Should be Recalculated ugiij, March 1,
2005. Likewise, on November 23, 2006, the Diredbtthe Strategy
and Policy Office of the Ministry of Agriculture dPeru, Luz Marina
Gonzéles Quispe, also supported the idea of ukiagtice indexes to
adjust the value of the debtCE-121, Technical Report N° 071-2006-
AG-OGPA/OEP, November 23, 2006, Section I1.3.

14



58. Indeed, the CPl method was so well accepted that th
Constitutional Tribunal would not permit a compgtimethod. On
August 2, 2004, the Constitutional Tribunal onceiagaffirmed the
application of the current value principle to thand Bonds, recalling
that bondholders have a right to request a couorder the payment of
the updated value of their Land Bonds (“2004 CTifled’). CE-107,
Constitutional Tribunal, Decision, File N° 0009-208I/TC, August 2,
2004, “Foundations” Section, § 17. In that case @onstitutional
Tribunal concluded that a Government decree, Emeyg®ecree N°
088-2000 (“200CEmergencyDecred), to update the Land Bonds using
a “dollarization” method was constitutional, butlyoas an option that
bondholders could elect and not as a mandatoryamhdthr determining
value. Id. (citing CE-88, Emergency Decree N° 088-2000, October 10,
2000). As Justice Delia Revoredo explains, thes@onional Tribunal
thus “made clear that preventing bondholders froocessing the
judiciary” and imposing “an updating methodology clexiing
indexation” on the Land Bonds “would be unconsiitodl.” DR ER
1 35.

59. Hence by 2006 the state of law was “abundantlyrclees
Justice Revoredo confirms:

[Bly 2006, Peruvian law established that the

Land Reform Bonds had to be paid at current
value, that the CPIl was the normal method for
calculating current value, that the Peruvian courts
were available to bondholders to vindicate their
rights to payment of the Land Reform Bonds’

current value, and that the government could not
impose a mandatory payment mechanism that
offered less than current value, or prevented the
bondholders from seeking current value in courts.

Id. 11 28, 36.

E. Gramercy Invested in Reliance on Peru’s Favorablenvestment
Climate and Commitment to Honor the Land Bond Debt

60. Gramercy began investing in the Land Bonds at tlikcé
2006. Over the next two years, Gramercy acquinezt 8,700 Land
Bonds of different face values, issue dates, amdses. Witness
Statement of Robert Koenigsberger (“RK W$§ 37.

61. The Land Bonds are physical bonds, with annual aym
coupons comprising both interest and principal. Mys Koenigsberger
describes, to acquire the Bonds Gramercy transagtddhundreds of
bondholders, in many cases through face-to-facdimgsein Peru. Id.
19 36-40. Once Gramercy and each bondholder agnedtie terms,
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they executed a written contract, and each selbogdholder then
endorsed his or her Land Bonds to GPH, and phygidelivered the
Land Bond certificatesId. All of these transactions took place in Peru,
all of the money Gramercy invested in the Land Bomds paid into
Peru and the Land Bonds are still located in Pddu.

62. Gramercy saw the acquisition of the Land Bonds mas a
investment in Peru and in its continued developmeAt the time, as
Mr. Koenigsberger recalls, “Peru’s economy had beerforming very
well for several years,” and it was “trying to peasitself as a country
that encouraged foreign investment and that agtipedbmoted its fiscal
responsibility and commitment to honor its debtsit. 7 23, 25.
Additionally, “[a]s part of its efforts to attradbreign investment, Peru
had successfully settled outstanding debt on ntelgcasions. After
normalizing with the IMF and the World Bank in [1§9 President
Fujimori implemented the Brady debt restructuring .. in 1995, and
more recently, in 2005 Peru had concluded the esattht of its
obligations with the Paris Club.1d. T 24.

63. Gramercy’s decision to invest in the Land Bonds ak®
premised on Peru’'s commitment to honor its oblgato pay the Land
Bond debt at current value. Contemporaneous datismeonfirm
Gramercy’s reliance on the 2001 CT Decision andhenwidespread
recognition that using CPI was the proper methodditermining the
Land Bonds’' current value. In a due diligence memdum dated
January 24, 2006, for example, Gramercy stressedriportance of the
2001 CT Decision and the constant success of baehisoin obtaining
payment following this decision:

The most important of these court rulings was
made by the [Constitutional Tribunal] which ...

ruled that it is unconstitutional to treat land
reform debt as nominal value claims, and ruled
that land reform claims are an indemnization

debt, and has to be paid at its real value,
adjusted for inflation

bondholders have won all lawsuits since the
constitutional tribunal decision was published,
including in the supreme courts. . The supreme
court judges . . . have clearly and explicitly said
that they are now applying the value principle as
ordered by the [Constitutional Tribunal], using
the consumer price index for inflation
adjustment, plus retroactive interest as required
by law.
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CE-114, Memorandum from David Herzberg to
Robert Koenigsberger, January 24, 2006, p. 2
(emphasis added).

64. Based on the foregoing expectations, Gramercy capial
that was raised from U.S.-based investors to maknagstment in the
Land Bonds. Gramercy expected to obtain a returithe investment
by organizing fragmented bondholders in order teashline negotiations
with the Peruvian Government and arrive at a cansdnresolution of
the Land Bond debt—a solution that would benefit ordy Gramercy,
but all other bondholders as well as the Governnteelf. SeeRK WS
19 34-35.

F. After Gramercy Invested, Peru Reaffrmed the CPI's
Predominance

65. Gramercy acquired the last of its Land Bonds in&00@l.
9 37. Thereafter, and especially after the gladxmdnomy began to
rebound from the 2008 financial crisis, Gramercytitmed to develop
connections to the bondholder community to pavewhg for a global
resolution of the Land Bond debtd. 1 41-42.

66. During President Alan Garcia’s second tenure (fruty
2006 to July 2011), Peru’'s Congress made a sectiain@ to
implement the Peruvian Constitution’s and 2001 GaciBion’s mandate
to pay the Land Bonds at current value. After m®rable study, in a
May 31, 2011 report (“2011CongressionalReport), the Agrarian
Commission of Congress recognized that the 200ID€dision “ratifies
the right of land bondholders to update the valfieootstanding
obligations, pursuant to [A]rticle 1236 of the Ci@ode.” CE-160
Opinion of the Agrarian Commission of Congress amafDBills N°s
456/2006-CR, 3727/2008-CR and 3293/2008-CR, Jup2Q#Hl, p. 16,
9 3. It cited the opinions of the Presidency & @ouncil of Ministers
and the INEI, that use of the CPI Metropolitan Lipablished by the
INEI “is consistent with Legislative Decree N° 518y means of which
the official adjustment factor is established.ld. pp. 9-10. The
Commission accordingly recommended approval of lthkad Reform
Bond Debt Swap Bill, establishing that the Land @orwould be
updated using the INEI's Metropolitan Lima CPI, dading this, using
the CPI published by Peru’s Central Reserve Bddk.pp. 16, 18, Art.
8.

67. While Congress was studying the draft bill to phg Land
Bonds, then-Minister of Economy and Finance, IsmBehavides,
publicly stated that the Government was studyineradtives to pay the
Land Bonds, and reportedly announced that the Gowamt would
submit a bill to Congress to enact an exchangeaoidLBonds for newly
issued bonds.CE-156, Actualidad Empresarial, Gobierno Anuncia que
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Pagara los Bonos de la Reforma AgrarMarch 3, 2011CE-154, El

Comercio,Banco de Crédito Enjuicia al Estado por Deuda debB
Millones December 24, 2010. In an official report—apptbby the
Council of Ministers on May 25, 2011—the MEF statééit “the
Executive has been working on a Draft Bill thatlvaé submitted to
Congress to deal with the Land Reform Bonds issueCE-159

Ministry of Economy and Finance, Multiannual Maaoeomic
Framework for years 2012-2014, May 25, 2011, p..119

68. On July 18, 2011, the Permanent Commission of (&msgr
approved the Land Reform Bond Debt Swap Bill comdiin the 2011
Congressional Report. Unfortunately, that appraaahe only ten days
before the terms of Congress and of then-Presifllent Garcia were
due to expire. Just as President Toledo had dor2006, President
Garcia announced, on July 21, 2011, that he woatd the bill and
return it to Congress, because it posed “sever&hawn economic
consequences,” as the number of outstanding Bamdlisheir value had
not been calculated.CE-164, La RepublicaAlan Garcia Observara
Proyecto de Ley de Pago de Bonos de la Reformariagrauly 21,
2011. President Garcia's statements came aftea Baru, the political
party of Ollanta Humala—then-President elect ofuRehad openly
criticized the draft bill, dubbing it a “time bonib.CE-162 Congress of
Peru, Permanent Committee, Debate Transcript, 28n€2011, p. 61,
CE-163 RPP Noticias, Congreso Aprobd Ley para Canje aleoB de
la Reforma Agraria, July 20, 2011. President Gascannouncement
led Congress to desist on the Land Reform Bond Belzip Bill and it
did not proceed to a second vote.

69. The bills Presidents Toledo and Garcia rejectedewer
intended to provide an amicable and global resmiutifor all
bondholders. While these bills did not pass, bohdns continued to
retain a critical option to secure payment: thag la legal right to go
to court and get a judgment. Dozens of bondholdersceeded in
obtaining final judgments representing the curremiue of their Land
Bonds, and Gramercy had hundreds of suits pendiuagring all of its
Land Bonds. RK WS 11 41-42.

70. In cases that reached final judgment, Peruvian
courts—including the Peruvian Supreme Court—heldat ththe
Constitution, the Civil Code, and the 2001 CT Dieciall imposed an
obligation on the Government to pay the currenueabf the Land
Bonds using CPI. See e.g, CE-128 Supreme Court, Constitutional
and Social Law Chamber, Cassation Ruling N° 214820MA,
September 6, 2001CE-15, Supreme Court, Constitutional and Social
Law Chamber, Cas. N° 1958-2009, January 26, 2@%@; alsoCE-
148 Civil Court of Pacasmayo, Resolution, Case File 1M3-73,
January 29, 2010, Sixth Consideration and Decigigoholding an
expert report that updated the value of Land Bamsisg CPI); CE-
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142 Specialized Civil Court of Pacasmayo, Expert Regdeile N° 163-
1973, December 18, 2009, pp. 4, 7,GE-126, Superior Court of La
Libertad, Second Civil Chamber, Resolution, Case Rf 652-07, June
14, 2007, First, Fifth, and Seventh Consideratiansl Decision
(upholding an expert report that updated the vafueand Bonds using
CPI); CE-119, Fifth Civil Court of Trujillo, Expert Report, Fel N°
303-72, November 6, 2006, pp. 46GE-134, Superior Court of Lima,
First Civil Chamber, Ruling, Case File N° 01898-20(August 14,
2008, First, Ninth, and Tenth Considerations andifien (upholding
the trial court’s ruling approving an expert reptivat updated the value
of Land Bonds using CPIXCE-117, Fourteenth Civil Court of Lima,
Expert Report, File N° 31548-2001, May 4, 2006, pP, Annexes 1,
2. Moreover, public accountants—who routinely tesfpert reports as
court-appointed experts—stated at the National @msg of Public
Accountants in 2010 that CPIl was considered theiaffmethodology
for updating the value of Land BondsCE-153 Presentation in the
XXII National Congress of Peruvian Public AccourilanOctober 28-
31, 2010, Sections 4.1.3, 4.3 (stating that CPthés official method
used by the Peruvian government, and that it all@ms unbiased
determination of the amount of the debt).

G. Peru Breached its Obligation to Pay the Land Bond Bbt at
Current Value

1. The 2013 CT Order
(&8 The 2013 CT Order’s Holding

71. After two failed attempts by Congress to pass Mifiat
would have implemented the 2001 CT Decision, inobet 2011, the
Engineers’ Bar Association asked the Constitutidnédunal to enforce
the 2001 CT Decision. The Engineers’ Bar Assammitomplained
about the Government’s ten-year delay in complyimdp the 2001 CT
Decision (and even longer delay in paying the Lawhds) and
requested the Constitutional Tribunal to order @@ernment, at last,
to do so.

72. A year after the Engineers’ Bar Association filexl iequest
for enforcement of the 2001 CT Decision, the Chlaktice of the
Constitutional Tribunal at the time, Ernesto Ahgrpublicly stated that
the Tribunal would issue a decision ordering an etpgte
compensation” for bondholders, adding that the @ovwent was bound
to pay its domestic debtCE-173 Peru2lEl TC Exigird al Gobierno
Pagar los Bonos de la Reforma AgrariBlovember 2, 2012. Then-
Minister of Economy and Finance, Luis Miguel Cédatilalso indicated
that the Government would comply with the Congtital Tribunal's
decision on the petition filed by the Engineerst Basociation. Id.
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73. The Constitutional Tribunal deliberated for almtsb years
on the enforcement request—even losing one of eiers members,
Justice Ricardo Beaumont, in the interim—and issitedenforcement
order on July 16, 2013. Justice Gerardo Eto, ¢bing Chief Justice
Oscar Urviola and Justice Ernesto Alvarez, authdtesl ostensible
opinion of the Tribunal. Justices Carlos Mesiangredo Alberto Calle,
and Juan Francisco Vergara each dissent&@E-17, Constitutional
Tribunal of Peru, Order, July 16, 2013.

74. Although the Constitutional Tribunal reaffirmed the
Government’s obligation to pay the Land Bonds' eotrvalue, the
Tribunal rejected the well-established CPI mettmdupdating the Land
Bonds in favor of a “dollarization” method.  Spégdly, the
Constitutional Tribunal instructed the MEF to cddte the adjusted
value of the Land Bonds byirst, converting the nominal value of the
Land Bonds to U.S. dollars using a “parity excharage,” and,second
by applying to that dollar-equivalent value theenest rate of the
“United States Treasury Bonds.CE-17, Constitutional Tribunal of
Peru, Order, July 16, 2013, “Whereas” Section, § 24The
Constitutional Tribunal also ordered that “withiix snonths from the
issuance of this Order,” the Executive Branch “siedue a supreme
decree regulating the procedure for the registmatraluation and forms
of payment of the land reform bondsld. “Has Resolved” Section, | 3.

75. The Constitutional Tribunal rejected the CPl method
because it “would generate severe impacts on thdg&uof the
Republic” and potentially render payment of thetd@mpracticable.”
Id. “Whereas” Section, T 25. However, this centrabnpse is
objectively inaccurate: Peru plainly can pay thend. Bond debt at
CPI-derived current value without severe impacttsrbudget. SE ER
19 206-209. Perhaps more troubling than this feigmit factual
inaccuracy, however, is that procedurally this argnt was not part of
the Government’s formal pleadings, and the recérith® case contained
no evidence at all supporting it. The MEF latekraavledged that it
had conducted no analysis on the impact that tiyengat of the Land
Bonds under CPI would have on the Government’s &udgE-18,
Ministry of Economy and Finance, Memorandum N° £2424-
EF/52.04, October 15, 2014. Such lack of supmoftiearly contrary
to the fundamental right to due process, and comsense,” making it
invalid under Peruvian law. DR ER 1 52.

76. The 2013 CT Order suffers additional flaws, as idest
Revoredo explains.ld. {1 41-65. By allowing Peru to “pay less than
fair value,” the Constitutional Tribunal modifiedet 2001 TC Decision,
and it did so through a mere enforcement ord&t. §f 43-44. By
definition, an enforcement order cannot modify @rpdecision. Any
modification by the Constitutional Tribunal of aigr decision would
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have required a so-called “manipulative” or “intesfative” judgment
with no less than five votes—which the 2013 CT Ordid not have.
Id. 1 45.

(b)  Wrongdoings and the Use of White-Out in the
Issuance of the 2013 CT Order

77. Almost immediately after the 2013 CT Order was éssu
and appeared on the Constitutional Tribunal's wepsts legitimacy
was called into question by astonishing claims alloel process that led
to it, namely that one of the dissents was fraudlylecreated to
manufacture the votes that the Chief Justice of @umstitutional
Tribunal thought he needed to issue the 2013 CerOrd

78. According to Justice Mesia, by the end of June 2013
Justice Eto (who had been working on the Orderof@r a year and a
half) submitted to the full bench of the Tribunatli@aft order upholding
the bondholders’ claim and ordering payment basedCBl. CE-31,
Motion of Carlos Mesia before the 12th Criminal $&mutor’s Office of
Lima, October 23, 2015, 2. The six sitting Cibagbnal Tribunal
Justices discussed the draft in conference on outabuesday, July 9,
2013. A majority of four justices—Justices Eto, dite Alvarez and
Urviola—endorsed the draft order. The draft opiniacluded signature
blocks for each of those four justices, and twaha#m—Justices Eto
and Mesia—actually signed the draft and initialadheof its nine pages.
Id. 7 3; see alsoCE-25, Institute of Legal Medicine and Forensic
Sciences, Expert Report N° 12439 - 12454/2015 5pA.0-29.

79. News that the Constitutional Tribunal was aboutotder
payment of the Land Bonds using CPl must have Heaked to
President Humala or those close to him. That sdeme Tuesday, July
9, 2013, President Humala publicly warned the Gonginal Tribunal
to “abstain from issuing rulings on sensitive issue. . such as, for
example, the land reform bond[s]."CE-26, EI Comercio, Ollanta
Humala pidié al TC “abstenerse a dar fallos en tens@nsibles July
9, 2013, p. 1. At that time, Congress was schddute appoint
replacements for five out of the six sitting Jussiof the Constitutional
Tribunal just eight days later, on July 17, 2018.; see alsocCE-179,
Noticias Peru Hoy,Tres Miembros de Gana Perl son Nombrados
Magistrados del Tribunal Constitucionaluly 17, 2013.

80. Two days after President Humala’s admonition, oh&i®
legal advisors, Eduardo Roy Gates, met with Chistide Urviola. Mr.
Roy Gates has been the target of pointed corrujtiegations in other
cases. CE-203 EI ComercioEduardo Roy Gates Seréd Investigado por
Comisién Belaunde Lossiduly 1, 2015. The Constitutional Tribunal's
visitors log shows that Mr. Roy Gates and ChieftidasUrviola met
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after hours on Thursday, July 11, 201GE-27, Register of visitors to
the Constitutional Tribunal, July 11, 2013, p. 2.

81. While the details of that conversation remain umkmo
Justice Urviola has admitted that he had previon®y with Mr. Roy
Gates to discuss the Land Bonds cas€E-176 ElI Comercio,
Presidente del TC si se Reunié con Asesor Leg®lidmta Humala
June 25, 2013, p. 2. What is known is that Chimdtide Urviola then
made a sudden about-face, withdrawing his supporthe CPl method
in favor of dollarization. According to former Jlice Eto’'s sworn
testimony, former Chief Justice Urviola providednhiith “an alternate
draft,” rejecting CPI in favor of dollarizationCE-28, Statement to the
Criminal Prosecutor’'s Office of Gerardo Eto Cruzjgist 28, 2015,
Question 6. According to Justice Eto’s testimalystice Urviola asked
him to sign the new draft and present it to theeotlustices as if Justice
Eto had been its authodd. Hence, during the July 16, 2013 En Banc
Session of the Constitutional Tribunal—the sess#nday before
Congress was scheduled to replace most of thecdsisand when final
signatures were to be added to the previously ddbdtaft affirming
CPI updating—Justice Eto submitted an entirely riraft order for
discussion. Chief Justice Urviola and Justice Adrajoined in the
opinion, while Justice Mesia “expressed his disagent with [this] new
draft opinion.” CE-177, Constitutional Tribunal, Minutes of the En
Banc Session, July 16, 2013, p. 2.

82. Because it was the first time that Justice Mesia Hat
“alternate draft” using dollarization, he demandbat Chief Justice
Urviola afford him forty-eight hours to review tinew draft and write a
dissent, as the Tribunal's Rules of Procedure Bpdci CE-24, Letter
from Carlos Mesia sent to Oscar Urviola, July 2212 p. 2. CE-108
Constitutional Tribunal, Administrative Resolutidif 095-2004-P-TC,
September 14, 2004, Art. 4dee alsoDR ER {1 59-60. Chief Justice
Urviola, however, did not afford Justice Mesia amge to write his
dissent. CE-29, Statement to the Criminal Prosecutor’s Office of
Carlos Fernando Mesia Ramirez, Questions 4, 6;12. 9

83. Instead, that afternoon someone transformed wiibkan
the original majority opinion endorsing CPI into athpurported to be
Justice Mesia’s dissent—by erasing with white-ootrexction fluid
Justice Eto’s signature from every page in whiclappeared and the
signature blocks for Justices Urviola and Alvares well as by
replacing “the Ruling of the Constitutional Tribdihawith the
“Dissenting Opinion of Justice Mesia RamirezCE-25, Institute of
Legal Medicine and Forensic Sciences, Expert Repirt12439 -
12454/2015, pp. 5, 10-29. As Oscar Diaz—the SmgréReporter of
the Constitutional Tribunal—later conceded before.ima Criminal
Court that Justice Mesia did not consent, approvalerwise authorize
this action. CE-36, Transcript of the hearing on charges filed adains
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Oscar Diaz, January 6, 2016, pp. 23, 46. Theredfte Diaz publicly
resigned from his position as the Secretary Repomté the

Constitutional Tribunal. CE-255 Gestion, Reputaciéon del TC
manchada con Liquid PaperFebruary 5, 2016. However, it
subsequently emerged that he immediately found employment—with
the Constitutional Tribunal, where he continueswiork despite the
ongoing criminal charges against hirtd.

84. On the basis of Justice Mesia’s forged “dissenttiieC
Justice Urviola and the Secretary Reporter of tbas@tutional Tribunal
considered that there was a 3-3 tie at the Cotistid Tribunal. CE-
177, Constitutional Tribunal, Minutes of the En BanesSion, July 16,
2013, p. 2. This tie was said to entitle Chieftid@sUrviola to cast a
tie-breaking vote, giving the new order the foutegorequired to make it
effective. The Constitutional Tribunal then issubd new “majority”
order along with Justice Mesia’s forged “dissentid @awo authentic
dissents penned by other Justices, the day befangr€ss appointed the
replacements of all sitting Justices except fore€Chustice Urviola.

85. That very same day—July 16, 2013—Chief Justice dlavi
did something unusual for any Justice or JudgeeiuFhe appeared on
a nightly talk show defending the merits of the @rd He provided
details about the case and casually conceded ¢haadh been in contact
and even coordinated with the MEF in the courséssidiing the 2013
CT Order and that there were economic studies atalaictions with
economic consultants showing that CPI would haeated a budgetary
imbalance and that dollarization was a more apjatgmethodology.
CE-178 La Hora, Dr. Oscar Urviola, Presidente del TCir@&nstado
por Jaime de Althaus, July 16, 2013, mins. 6:4@A.1: Coordination
with the MEF is evident in the fact that the da#iation approach
espoused in the 2013 CT Order, has the same chastics as the
method that was recommended by the “external adviedhe MEF, at
least two years before the 2013 CT Order was issu€E-166,
Ministry of Economy and Finance, Economic GrowththwiSocial
Inclusion, Report for Years 2006-2011, p. 8ke alsoCE-197,
Gestion,La Deuda Agraria y el Dr. Liquid Papedanuary 25, 2015,
p. 2. However, such economic studies and intemagtivith economic
consultants, if any, were never part of the officecord, and thus were
not made available to any bondholder. In fact,Mig- has stated that
no such studies were conductedCE-18, Ministry of Economy and
Finance, Memorandum N° 447-2014-EF/52.04, October2014, p. 2.

(c)  Subsequent Criminal Proceedings
86. This shocking conduct within the Constitutional bumal

has become a scandal in Peru, with persistent megligries seeking to
uncover the truth, and even commencement of a rainmvestigation.
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87. The story about the forged dissent first brokehm press in
January 2015. CE-197, Gestion,La Deuda Agraria y el Dr. Liquid
Paper, January 25, 2015. In March 2015, Augusto PrB@&tla, a
bondholder, filed a criminal complaint against QsBdaz Mufioz, the
then-Constitutional Tribunal's Secretary Reportaccusing him of
falsification of court documents using white-out @onnection with
Justice Mesia’s dissentCE-30, Criminal Complaint of Augusto Pretel,
March 30, 2015. Justice Mesia later joined in ¢beplaint, as did
Justice Eto, and both confirmed that Justice Eftlraft order was
fraudulently transformed into Justice Mesia’s disseCE-31, Motion
of Carlos Mesia before the 12th Criminal Prosecsit®ffice of Lima,
October 23, 2015CE-221, Motion of Gerardo Eto before the 36th
Criminal Judge of Lima (Vilma Buitron Aranda), Felary 11, 2016.

88. A forensic report prepared by the Institute of Lega
Medicine and Forensic Sciences confirmed one ofctmplaint’'s core
allegations—that white-out was used to alter thgimal draft. CE-25,
Institute of Legal Medicine and Forensic SciencExpert Report
N° 12439 - 12454/2015, pp. 5, 10-29. The reporitaias multiple
images of the “dissent,” showing it to be literadiplattered with white-
out. Below is an image of the signature page dftider Mesia’s
purported dissent, which shows white-out coveringstide Eto’s
signature, as well as white-out covering the laahes of the Justices
who originally joined in that draft opinion.
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CE-25, Institute of Legal Medicine and Forensic
Sciences, Expert Report N° 12439 - 12454/2015,
p. 23.

89. The foregoing events led Lima prosecutors to charge
Mr. Diaz with falsification of court documents inoember 2015.
Among other things, in deciding to bring crimindacges against him,
the Criminal Prosecutor concluded that Mr. Diaz:

[Slaying that there were no irregularities in the
guestioned opinion—only amendments in order to
reflect what happened with the opinions of the
tribunal en banc at the session on July 16,
2015—and also stating that he did not know who
made the changes, . . . is not credible [because]
he is the person who is directly responsible for
receiving the individual opinions issued at #re
bancsessions. Therefore [Oscar Diaz] cannot be
unaware of who made those changes . . . he
would have been able to notice that it was
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unusual for a dissenting opinion to contain so
many “amendments,” as he calls them.

CE-213 12th Criminal Prosecutor of Lima,
Criminal Claim against Oscar Diaz, File N° 119-
2015, November 20, 2015, “Whereas” Section,
Seventh.

90. The Prosecutor also implicated former Chief Judtio@ola
as the top representative of the Constitutionabdmal, and suggesting
that the case be analyzed by Peru’s Chief Prosecuto

[Chief  Justice Urviola] represents [the
Constitutional Tribunal] and has the responsibility
for convening, presiding over, and setting the
agenda for then bancsessions and hearings and
he is also responsible for taking the measures
necessary for the functioning of then banc
sessions and hearings. Therefore, upon verifying
the commission of the crime in question, it is
understood that as its highest representative,
[Chief Justice Urviola] could not be disengaged
from the acts that took place. For indeed, the
order that contained the questioned dissenting
opinion was published on the [Constitutional
Tribunal’'s] webpage, and is signey all of the
justices who participated.  Accordingly, it is
pertinent that these acts be analyzed by the Chief
Prosecutor’'s Office, which is the office with
jurisdiction to take up the handling of acts rafate
to the possible commission of crimes of the
justices of the Constitutional Tribunal.

Id. “Whereas” Section, Ninth.

91. On January 6, 2016, a Peruvian judge ruled thae thas
sufficient evidence on the record against Mr. Dtmavarrant initiation
of formal criminal proceedings overseen by thegiady. CE-35, EIl
Comercio, PJ investiga a relator del TC por falsificacion de
documentos January 7, 2016see alsoCE-36, Transcript of the
hearing on charges filed against Oscar Diaz, Jgn6a2016, pp. 24,
45-46.

92. As if a forged dissent was not enough to taint2623 CT
Order, Justice Calle Hayen, a member of the Caorisiital Tribunal at
the time, stated that the 2013 CT Order was issuiftbut majority,
because the three dissenting Justices each espautifdrent position
(including Justice Mesia’s forged dissent). Jestcalle wrote an
amendment to the Minutes of the July 16, 2013 EncBaession of the
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Constitutional Tribunal, in which he stated “he diot understand how
there could be a tie when the vote of Justice MBsimnirez was also
reasoned,” meaning that Justice Mesia had not cm@ttwith Justice
Calle or Justice Vergara’'s votes or their reasansdissenting. CE-

177, Constitutional Tribunal, Minutes of the En BanesSion, July 16,
2013, p. 4. Therefore, there was no tie, and crgdfirviola was not
authorized to exercise a tie-breaking vote. DRYESY.

93. All in all, half of the Justices—three out of six-eraprising
the Constitutional Tribunal in July 2013 have pdlistated that the
2013 CT Order is invalid. Two of them have evemgd criminal
proceedings alleging forgery and accused the SegrdReporter and
Chief Justice Oscar Urviola of committing the criofeforgery. CE-29,
Statement to the Prosecutor’s Office of Carlos Eé&samirez,CE-221,
Motion of Gerardo Eto before the 36th Criminal Jeidg Lima (Vilma
Buitron Aranda), February 11, 2016. One of thens kaiced his
opinion publicly that even Justice Mesia’s forgéskent would not have
allowed Chief Justice Urviola to cast the tie-birgkvote necessary to
issue the 2013 CT Order. CE-252 Las Cosas Como Son
Panamericana TV December 13, 20CE-253 Las Cosas Como Spn
Panamericana TV, December 20, 2015. Accordingotmér Justice
Delia Revoredo, these events “would cast a verk daadow on what
should be one of Peru’s most respected institutio®R ER 9 68.

(d)  Clarifications to the 2013 CT Order

94. Several requests for clarification and petitionsr fo
reconsideration were filed against the 2013 CT ©Orde The
Constitutional Tribunal issued two resolutions, Aungust 8, 2013 and
November 4, 2013 (“AugusP013 Resolutiofi and “November2013
Resolution’ respectively) whereby it clarified its 2013 CTrd@r. The
Tribunal dismissed the petitions for reconsideramd the requests for
clarification—the latter for lack of standing, andnsequently issued a
sua spontelarification.

95. In its August 2013 Resolution, the Tribunal exphess
recognized that CPI is “usually applied for updatdebts,” but that the
“balanced budget principle” and the rights of basidars to payment
under CPI should be sacrificed in favor of dollatian in order to
enable the Government to “fulfill other basic obtigns.” CE-180,
Constitutional Tribunal, Resolution, File N° 0002296-PI/TC, August
8, 2013, “Whereas” Section, {1 14-15. The Tribualab clarified that
the procedure for payment that the Executive Bramak entrusted to
enact through a supreme decree was to be “mangatoganing that
“henceforth the claims for payment of said [LandfdRa] debt may
only be raised through the abovementioned procedune not through a
judicial action.” Id. “Whereas” Section, T 16, “Rules” Section, | 4.d.
With this clarification the Constitutional TribunaWwithdrew the
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bondholders’ right to judicial protection for theyment of the Land
Bonds, forcing them to file a claim with the ExeeatBranch instead.
Id.

96. In the November 2013 Resolution, the Constitutional
Tribunal dug in its heels and made the situatioeneworse for
bondholders.

97. First, it refused to rule on a request for clarificatided by
the Land Reform Bondholders’ Association (*ABDA In its petition,
ABDA had asked the Tribunal to “explain on whatibdg] determined
that applying the Consumer Price Index would maaging the land
reform bonds ‘unfeasible’,” pointing out that th@13 CT Order made
no reference to a “debt quantification report oy afficial information
sent by the [MEF]” to support its claim that paymemder CPI was
“unfeasible.” CE-183 Constitutional Tribunal, Resolution, File N°
00022-1996-PI/TC, November 4, 2013, “Whereas” 8actll 7. The
Tribunal dismissed ABDA's request by stating that was
“inadmissible” because it “dispute[d] the Triburgateasoning” and, as
such, it was not actually a request for clarificati Id. “Whereas”
Section, § 8. The Tribunal added that requesttaelto the manner in
which the “methodology chosen by the Tribunal wilhke possible the
updating of the debt,” are “inadmissible . . . hesm said calculations
are the responsibility of the [MEF] and not of thigbunal.” 1d.

98. Secondthe Constitutional Tribunal dismissed other pmig
that requested the Tribunal to elaborate how thé-MBEould implement
the dollarization method, reiterating that the tcddtion[s] [of the
updated value of the debt under dollarizationhis tesponsibility of the
[MEF].” Id. “Whereas” Section, { 14. In doing so, howevée t
Tribunal confirmed that the procedure adopted &y MEF to update
the value of the Land Bonds couldt amount to nominal payment and
it reserved its jurisdiction to review the MEF'sdgiing mechanismild.
“Whereas” Section, T 10, 12, 14.

99. Finally, the Tribunal announced that bondholders had a
term of five years to submit their claims to the MEFailure to do so
for bondholders who had not initiated judicial predings would mean
the loss of their right to claimny value on the Land Bonds—as the
procedure to be enacted by the MEF would be thtugixe remedy.

Id. “Whereas” Section, | 4, “Rules” Section, { s&e alsoCE-180,
Constitutional Tribunal, Resolution, File N° 0002296-PI/TC, August
8, 2013, “Whereas” Section, Y 16, “Rules” SectiHrt.d.

2. The Supreme Decrees
100. Despite the irregularities in the Constitutionaliblinal's

July 2013 Decision, the MEF, led by then Ministeuid Miguel
Castilla, relied on it as justification for issuibhgo Supreme Decrees, on
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January 17 and 21, 2014 (collectively, “Supreiecreey. The
Supreme Decrees established an administrative guwoeevhich purports
to register, authenticate, value, and pay the [Baomtls. The valuation
formula set forth in the Supreme Decrees has #iedtpurpose, albeit
not the practical effect, of providing current valas mandated by the
2013 CT Order. CE-37, Supreme Decree N° 17-2014-EEE-38,
Supreme Decree N° 19-2014-EF.

101. The Supreme Decrees calculate the updated principal
amount due on each Land Bond in three stépst, they convert the
outstanding principal irboles de Ordo U.S. dollars using a so-called
“parity exchange rate’second they apply to the converted principal
amount the rate of interest from a U.S. Treasulty third, they convert
the dollars back t&olesat the average official exchange rate for 2013.
CE-38, Supreme Decree N° 19-2014-EF, Annex 1.

102. The Supreme Decrees express the parity exchargéya
seemingly complex mathematical formula. That fderis:

pSoles Oro/$" _ gsotes 0ro/s Peru CPI, y 1
‘ o U.S.CPI, . eS/soloro

SE ER T 129.

The seeming precision such a formula implies, dnadfact that it was
presented by Peru’'s vaunted MEF in a formal degm®es it a veneer
of legitimacy.

103. It turns out, however, that this formula is notaidr way of
deriving a parity exchange rate. As Professor &eba Edwards, an
expert in economics with over 30 years of expegent the field,
explains:

The MEF's formula, taken as a whole, is a
completely nonsensical construction that results in
economically unreasonable results. . . . [W]hile
the MEF parity exchange rate should be
expressed as a certain number of Soles Oro per
U.S. dollar—which is, of course, the definition of
an exchange rate between the two currencies—the
right-hand side of the equation is, nonsensically,
expressed in terms of the Soles Oro per U.S.
dollar, squared It is mathematically impossible
for a unit of value to be equivalent to the same
unit of value squared. ... [Tlhe MEF parity
exchange rate formula is fatally flawed and
economically meaningless.
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Id. 19 133, 147-148.

104. The Supreme Decrees then apply to the incorreesifated
principal amount a significantly lower interestadhan a real rate of
return, than the four to six percent interest rsttged on the face of
each Land Bond, or even than the interest rate obraparable long-
term U.S. Treasury bond. Instead, the Supreme eBscapply the
interest rate for U.S. Treasury bills (also knovenTabills) of just one-
year duration, which is currently less than onecger CE-38,
Supreme Decree N° 19-2014-EF, Annex 1. As Profegstwards
noted, “[tthe MEF does not explain why it selectad short-term,
essentially risk-free yield, based on the U.S. enon as an input.
Indeed, it is difficult to understand how the retuon a short-term
security issued in the United States would coristitthe relevant
opportunity cost for the holders of long-term arefadilted Peruvian
securities.” SE ER { 156. Additionally, the ie®r appears to stop
accruing in 2013. As Professor Edwards explains:

To the extent that this reflects an intention td en

the compounding of interest at any point prior to
the date on which payment is made to the
bondholders, the MEF Formula is again

incorrect. . . . | know of no conceptual basis on
which to stop the compounding of interest prior to
the ultimate payment date.

Id. 1 157.

105. Finally, the Supreme Decrees convert the U.S. dolack
to Solesat the nominal average exchange rate for 2018sadsof the
exchange rate on the date of payment. This méasondholders will
get no protection from any loss of currency valti¢he updated amount
from 2013 onwards.CE-38, Supreme Decree N° 19-2014-EF, Annex
1. The combined effect of these flaws has led @3sur Edwards to
conclude that “the MEF proposed formula for updatine value of the
land bonds has no basis in economics and yieldsramly low
valuations that are entirely disconnected fromrtireie value.” SE ER
9 160; see alsoCE-254, Cuarto Poder, Las Cosas Como Sdma
Licuadora de los Bonos Agraripgémérica TV, August 11, 2015.

106. The practical result of the Supreme Decrees i®doge the
worth of the Land Bonds ttess than one tenth of one percentthe
value under the CPI method.e(, a 99.9% reduction from current
value). According to Professor Edwards, Gramertyad Bonds are
worth in excess of US $1.6 billion using the CPlthoe, and in excess
of US $1.5 billion applying an economically and henatically rational
dollarization method, yet only a meager US $1.1ionil using the
formula set forth in the Supreme Decrees. SE HR8] The Supreme
Decrees thus provide only a tiny fraction of thendlaBonds’ true
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current value. Indeed, the Land Bonds' value urilter Supreme
Decrees is even less than if they had simply besmverted to U.S.
dollars at the official exchange rate at the ddtssuance, and not been
further updated at all over the ensuing four desadia f 159.

107. The Supreme Decrees also impose an administratbeegs
for seeking payment of the Land Bonds that makesdear that any
payment will be made at all.First, the Supreme Decrees grant the
Government broad discretion to delay payment of lthed Bonds
through a process envisioned to take up to tensyeduring which the
Land Bonds bear no interest—at the end of which Guyernment
reserves the right to choose any form of paymentielwbould include
new interest free bonds or even a non-financiahfof property—or to
refuse to pay altogethetCE-37, Supreme Decree N° 17-2014-EF, Art.
6-10, 12-18, Final Supplemental Provision N°8econd the Supreme
Decrees provide an order of priority for the paymanthe Land Bonds,
mandating that companies that bought Land Bonds“$peculative
ends”—which presumably is meant to describe Graynresre to be
repaid, if at all, after all other bondholderéd. Art. 19. Finally, the
Supreme Decrees impose on bondholders a signifinanslen merely to
participate in a process with no guarantee of payntee waiver in
advance of all rights and claims under the LanddBorid. Art. 4, Final
Supplemental Provisions N° 1, 2. Even those bdddh® with pending
court proceedings in which no ruling has been idsaee ostensibly
bound by the updating formula set forth in the ®opr Decrees.|d.
Final Supplemental Provision N° 2.

H. Peru Has Rejected Efforts at Fair Resolution of thd.and Bond
Debt

108. On March 16, 2015, ABDA filed an application to sside
the Supreme Decrees as contrary to the 2001 Decssid 2013 CT
Order. ABDA is one of the largest associationdaofl bondholders in
Peru, with over 340 members. In addition, 101viadial bondholders,
including Gramercy, expressly endorsed ABDA'’s aggiion.

109. ABDA's application described in detail how the Seme
Decrees in reality offer only nominal value whempared to that using
CPl. ABDA’s brief was 69 pages long, was accomganby 57
exhibits, and four expert reports. One of the expEports was drafted
by Ismael Benavides, former Minister of Economy &mhnce of Peru,
along with two other prominent Peruvian economisibp explained
why Peru could afford to pay the Land Bonds undBi.CA second
expert report, by Deloitte, conservatively calcedathe present value of
the expropriated land at more than US $42 billend mathematically
demonstrated how the Supreme Decrees necessaoyugad only
nominal value. The third expert report, by two enoPeruvian
economists, demonstrated the mathematical and eior@rors in the
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Supreme Decrees’ updating formula. The fourth famal expert report,
by a U.S. Professor who is a highly-esteemed atyhan macro-
economics, described a valid method to calculgtargy exchange rate.
CE-199 Land Reform Bondholders Association’s Applicatlmefore the
Constitutional Tribunal, March 16, 2015, 11 6, 9, 647.

110. The Constitutional Tribunal summarily rejected ABBA
petition. Just three weeks after ABDA submittesl gietition, without
even receiving an official rebuttal from the PeamiGovernment, the
Constitutional Tribunal refused to hear ABDA’'s dpation, and
dismissed it for lack of standing and on the bdiset the application
was “premature.” It took only one paragraph foe tBonstitutional
Tribunal to conclude that ABDA—an organization whasole purpose
is to represent bondholders, which has more thah ®hdholders as
members, and which had secured express endorsémentover 100
bondholders—had not demonstrated its “social reptesiveness” and
thus could not intervene as an interested thirdtypar CE-40,
Constitutional Tribunal, Writ, April 7, 2015, “Fodations” Section,
1 6. Two of the Justices strongly dissented, aggthat ABDA clearly
“hald] a legitimate interest in the . . . presembgeeding,” and stating
further that:

[ABDA's position] is bolstered if one takes into
consideration that said association has put forth
factual and legal grounds which should not be
overlooked and has provided expert reports in
more than 1000 pages that should be analyzed
carefully . . . and . . . not resort to weak
arguments of a formalist nature and unconcerned
with justice to simply declare the inadmissibility
of the petition due to a supposed lack of standing.

CE-40, Constitutional Tribunal, Writ, April 7,
2015, Judge Blume Fortini's Dissent, {1 8-9.

111. For its part, Gramercy has sought amicable resoiwf its
claims for payment of the Land Bonds. Before td3 CT Order
Gramercy had sought to engage with the Peruviane@oment about
how the Land Bond debt could be restructured. R& YW47-48. The
Government refused to discuss the matter prior ® Tribunal's
decision. Id. After the 2013 CT Order, on December 31, 2013,
Gramercy wrote to the President of the Council ahisers and the
MEF offering its assistance “to reach a global softi for the Land
Bond debt and requested a meeting. The Governdigntot reply to
this letter. CE-185 Letter from Gramercy to President of the Council
of Ministers and Minister of Economy and Financec@mber 31, 2013.
On April 21, 2014, after the Supreme Decrees wesaead, Gramercy
again wrote to the President of the Council of Bteis and the MEF
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asking for a meeting to discuss a settlem&iE-190 Letter from
Gramercy to the President of the Council of Ministand the Minister
of Economy and Finance, April 21, 2014. On May 2@14, the MEF
declined the request for a meeting and directedn@rey to the Supreme
Decrees. CE-192 Letter from the Ministry of Economy and Finanoce t
Gramercy, May 14, 2014

112. Gramercy thereafter repeatedly sought to meet with
Government, seeking to bring to the Governmentenéibn the Supreme
Decrees’ errors and inadequacies, and to disciias eesolution of the
matter. RK WS § 64. The Government rebuffed ewag of these
overtures. A Gramercy employee met in New Yorkhwtite Minister of
Economy and Finance, Alonso Segura, in May 2015 @Graimercy’'s
representatives met in Washington, D.C. with PeArtbassador to the
United States, Luis Miguel Castilla—who was Ministé Economy and
Finance at the time the Supreme Decrees were issneecember
2015 and again March 201éd. § 68. However, the Government
refused to engage in substantive discussions witm&rcy. Id. In
addition, on December 23, 2015, Gramercy wrote #erleto
Ambassador Castilla attempting to discuss the enmoand
mathematical shortcomings of the Supreme Decreés., CE-216,
Letter from Gramercy to Dr. Luis Miguel Castillapmbassador of Peru
to the United States, December 23, 2015. In tiherJeGramercy raised
the criminal allegations relating to the 2013 CTdér RK WS 1 66.
In his response, Ambassador Castilla did not destyyt or address the
allegations. Id. § 67; CE-217, Letter from Dr. Luis Miguel Castilla,
Ambassador of Peru to the United States to Gramelayuary 19,
2016. Following the Government's continued refusal engage in
meaningful discussions with Gramercy, on FebruargQil6, Gramercy
served a Notice of Intent to Commence ArbitratiGddl”) pursuant to
Article 10.16.2 of the Treaty.

113. Following the filing of the NOI, Gramercy has conted to
reach out to the Government, and on March 1, 2@d6, with Javier
Roca Fabian, President of the Special Commissioprdenting the
State in International Investment DisputeSoknision Especial que
Representa al Estado en Controversias Internacemae Inversion
in the hopes of engaging in meaningful discuss@absut achieving a
fair resolution of Gramercy’'s claims. RK WS § 6%owever, after
several months of exchanging correspondence andephalls, such
discussions have yet to take placd. § 70. Thus, Gramercy now
formally commences this arbitration.
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V.
JURISDICTION

114. The Treaty grants a tribunal jurisdiction over meas
adopted or maintained by a Party relating to “cedleinvestments.”
CE-139 Treaty, Art. 10.1.1. A *“covered investment” ig turn,
defined as “with respect to a Party, an investmentin its territory of
an investor of another Party in existence as ofdéee of entry into
force of this Agreement or established, acquired, expanded
thereafter.” Id. Art. 1.3.

115. Gramercy satisfies each of these requirements becau
(A) the Land Bonds constitute “investments” as defibg the Treaty;
(B) GPH and GFM are ‘“investor[s] of another Party’nda
(C) Gramercy’s investment was “in existence as ofdée of entry into
force of” the Treaty.

A. The Land Bonds Constitute Investments under the Traty

116. The Treaty defines “investment” as “every asset tha
investor owns or controls, directly or indirectithat has the
characteristics of an investment,” and specifiest tiffjorms that an
investment may take include . . . bonds, debentuotker debt
instruments, and loans.Id. Art. 10.28. An investment must be made
“in [Peru’s] territory” in order to be consideredcavered investment.

Id. Art 1.3.

117. Gramercy’s investment in the Land Bonds plainlyissas
each element of the definition of “investment” untlee Treaty. First,
because the Treaty explicitly includes “bonds” afoan of covered
investment, the Land Bonds qualify as investmenideu the plain text
of the Treaty. A footnote to Article 10.28 furthelarifies that bonds
“are more likely to have the characteristics ofimrestment” than other
forms of debt. Id. at n. 12. In addition, Annex 10-F of the Treaty
explicitly envisions that “public debt” may givesd to a claim under the
Treaty. Id. Annex 10-F (Public Debt). It first provides thdt]he
Parties “recognize that the purchase of debt issyed Party entails
commercial risk.” Id. It then states that, in order for a claimant to
receive an award in its favor with respect to ditfau non-payment of
public debt, a claimant must meet “its burden obwrg that such
default or non-payment constitutes an uncompensatprbpriation for
purposes of Article 10.7.1 or a breach of any otbigigation under
Section A [of the Treaty].”Id. The Treaty thus plainly contemplates
that public debt—a category that includes the LBodds—constitutes
a gqualifying investment protected under the Treaty.
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118. Second the investment in the Land Bonds is “own[ed] or
control[led], directly or indirectly,” by GramercyGPH is the titleholder
of Gramercy’s bonds, and therefore it directly ovt@% of the Land
Bonds at issue in this arbitration. RK WS § 36 FMsmanages and
controls the Land Bonds. Under GPH’s Operatinge&grent, GFM is
the “Sole Manager” of GPH, which vests GFM with Crisive power”
to act on behalf of GPH and manage its affairs, amdles it, among
others, to exercise all rights of the assets hgl&BPH and to designate
GPH's officers. CE-165 Amended Operating Agreement of GPH, Dec.
31, 2011, Art. 3.1. In addition, GFM is the marageother affiliated
entities that maintain direct and indirect owngosim GPH. RK WS
13.

119. Finally, Gramercy's investment in the Land Bonds was
made “in [Peru’s] territory.” CE-139 Treaty, Art. 1.3. Gramercy
invested in the Land Bonds through a series ofctipeirchases which
all took place in Peru, and paid for the Land Boddsctly in Peru.
Namely, the Bonds were acquired by GPH from indigidoondholders
in Peru, endorsed by the bondholders to GPH, andl foa through
bank transfers with money made available in PERK WS  34-37.
Because the Bonds are actual paper documents #natnet registered
in any exchange, Gramercy and its representatigeded to negotiate
with each bondholder individually, sign a contrawhyve the bondholder
endorse each Bond to GPH, and take physical custidgvery
purchased Bond—all of which occurred in Peru. RIS Wi 36-37. In
fact, none of the Bonds purchased by Gramercy hewex been
transported outside Perud. § 41.

B. GFM and GPH Qualify as Investors under the Treaty

120. The Treaty further grants the Tribunal jurisdictiomer
measures adopted or maintained by a Party relatingnvestors of
another Party.” CE-139, Treaty, Art. 10.1. The Treaty defines an
“Investor of a Party” to include an enterprise oParty “that attempts
through concrete action to make, is making, or thage an investment
in the territory of another Party.1d. Art. 10.28.

121. Both GFM and GPH are U.S. entities organized urder
laws of the State of Delaware. Thus, both Claisegqualify as an
“enterprise of a Party” under the Treaty. Furtlees,discussed above,
Gramercy’s investment was “made” in Peru—the fufasthe Bonds
were paid directly into Peru, negotiations for Geacy’'s acquisition of
the Bonds took place in Peru, and the physical Bdhémselves are
maintained in Peru. RK WS qY 38, 40.
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C. The Investments Were in Existence as of the Day &ntry into
Force of the Treaty

122. Finally, the Treaty applies not only to investments
“established, acquired, or expanded” after theyeiniio force, but also
to investments “in existence as of the date ofyemmtto force of [the
Treaty].” CE-139, Treaty, Art. 1.3. The Treaty entered into foore
February 1, 2009. Gramercy purchased the Land 8tmwdh late 2006
through 2008. RK WS { 37. Thus, Gramercy's invest was “in
existence” as of February 1, 2009, and qualifiegpfotection under the
Treaty.

123. The Treaty further states that “[flor greater cetig this
Chapter does not bind any Party in relation to aciyor fact that took
place or any situation that ceased to exist befweedate of entry into
force of this Agreement.” CE-139, Treaty, Art. 10.1.3. Gramercy’'s
claims in this arbitration are based on acts by-Peéncluding the July
2013 CT Order and the 2014 Supreme Decrees—thltplace after
February 1, 2009, the date of the Treaty's entty florce. SeeCE-
139 Treaty, Art. 10.1.3.

V.
MERITS

124. Gramercy invested in the Land Bonds with the realsten
expectation that the Land Bonds would be paid ateot value
calculated using CPI. Through the 2013 CT Orded #re 2014
Supreme Decrees, Peru abruptly reversed coursevidgpthe Land
Bonds of virtually all their value, and doing sorabgh shocking,
dubious, and even illegal means. Peru has consiyuereached
Gramercy’s rights under the Treaty, violatingd) (the indirect
expropriation provision under Article 10.8)(the minimum standard of
treatment obligation under Article 10.57)(the obligation to provide an
investor no less favorable treatment than that ideovto investors of
third States under Article 10.3; anB)(Gramercy's effective means to
enforce its rights under Article 10.4.

A. Peru Has Expropriated Gramercy’s Investment in Brezh of
Article 10.7 of the Treaty

125. By establishing an exclusive and deceptive payrmpemtess
that purports to pay the Land Bonds while actuatlypping them of
their value, Peru has committed an indirect expabipn of Gramercy's
investment in breach of Article 10.7 of the Treaty.

126. Article 10.7 provides, in relevant part:
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No Party may expropriate or nationalize a covered
investment either directly or indirectly through
measures equivalent to expropriation or
nationalization (“expropriation”), except: (a) for
a public purpose; (b) in a non-discriminatory
manner; (c) on payment of prompt, adequate, and
effective compensation; and (d) in accordance
with due process of law and Article 10.5.

CE-139, Treaty, Art. 10.7 (footnote omitted).

127. Annex 10-B, in turn, defines the Parties’ agreement
regarding measures that constitute an indirectopxation. It provides,
in pertinent part, that an indirect expropriatiactuars when “an action
or series of actions by a Party has an effect atpnv to direct
expropriation without formal transfer of title outoight seizure.” CE-
139, Treaty, Annex 10-B, T 3. Annex 10-B specifiesattha
determination of whether a taking constitutes afir@ct expropriation
requires “a case-by-case, fact-based inquiry thasiders, among other
factors™ () “the economic impact of the government actioni’) the
extent of the action’s interference with “distinckasonable investment-
backed expectations”; andi J “the character of the government action.”
Id.

128. Applying the standards set forth in Article 10.7dafnnex
10-B of the Treaty demonstrates that Peru haseditlr expropriated
Gramercy’s investment through the 2013 CT Order tved Supreme
Decrees.  Peru’'s conduct) (destroys the value of Gramercy's
investment in the Land Bondsij)(contravenes Gramercy’s reasonable
expectation that Peru would abide by its commitmenpay the Land
Bonds at current value; andii) serves no legitimate purpose and
discriminates against Gramercy.

1. The Supreme Decrees Destroy the Value of the LandoBds

129. There can be no dispute of the mathematical céytéimat
the 2013 CT Order and the Supreme Decrees havevastdéng
economic impact that is tantamount to expropriation

130. International tribunals have long recognized thameasure
amounts to indirect expropriation when it leads do substantial
deprivation or effectively neutralizes the enjoytmehan investment. In
AIG Capital v. Kazakhstarfor example, the tribunal held that:

Expropriations (‘or measures tantamount to
expropriation’) include not only open, deliberate
and acknowledged takings of property (such as
outright seizure or formal or obligatory transfér o
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title in favour of the Host State) but also covert
or incidental interference with the use of property
which has the effect of depriving the owner in
whole or in significant part of the use or
reasonably to be expected benefit of property even
if not necessarily to the obvious benefit of the
Host State.

AIG Capital Partners Inc. v. Republic of
Kazakhstan ICSID Case No. ARB/01/6, Award
of October 7, 2003,CA-4, 1 10.3.1 (footnote
omitted).

Likewise, inAlpha v. Ukraine the tribunal observed that:

“[Nt is recognized in international law that
measures taken by a State can interfere with
property rights to such an extent that these rights
are rendered so useless that they must be deemed
to have been expropriated, even though the State
does not purport to have expropriated them and
the legal title to the property formally remains
with the original owner.” . . . [Iln order to
establish an indirect expropriation of this sott, i

iS necessary to demonstrate that the investment
has been deprived ai significant part of its
value

Alpha Projektholding GmbH v. UkraineCSID
Case No. ARB/07/16, Award of November 8,
2010, CA-6, 408 (quotingStarret Housing
Corp. v. Iran 4 Iran-United States CI. Trib. Rep.
122, 154 (1983)) (emphasis added) (footnote
omitted).

See alsdCompafiia de Aguas del Aconquija S.A. and Vivendvessal
S.A. v. Argentine RepublidCSID Case No. ARB/97/3, Award of
August 20, 2007 CA-16, 11 7.5.11, 7.5.28 (noting that “[nJumerous
tribunals have looked at the diminution of the eabf the investment to
determine whether the contested measure is exptopy” and
concluding that the government's actions “rendetkd concession
valueless and forced [the claimants] to incur utasnable losses”);
Tecnicas Medioambientales Tecmed S.A. v. UnitedicktexStates
ICSID Case No. ARB (AF)/00/2, Award of May 29, 2003A-42,

1 114 (*Although these forms of [indirect] expragion do not have a
clear or unequivocal definition, it is generally denstood that they
materialize through actions or conduct, which do explicitly express
the purpose of depriving one of rights or assets,dztually have that
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effect.”); Metalclad v. United Mexican StatekCSID Case No. ARB
(AF)/97/1, Award of August 30, 200@A-33, 1 103 (“[E]xpropriation
under NAFTA includes not only open, deliberate aeknowledged
takings of property, such as outright seizure oméd or obligatory
transfer of title in favour of the host State, lalgo covert or incidental
interference with the use of property which has effect of depriving
the owner, in whole or in significant part, of tbee or reasonably-to-
be-expected economic benefit of property even if mexessarily to the
obvious benefit of the host State.”).

131. Peru’s actions clearly deprive Gramercy’s investnar‘a
significant part of its value.”Alpha Award, CA-6, § 408. Indeed, they
deprive Gramercy’s investment of virtually all it&lue. Professor
Edwards demonstrates that the current value of &m@ns investment,
based on the kind of conventional price indexatiwt is regularly used
in Peru and was well accepted at the time Gramemade its
investment, is approximately US $1.6 billion. Yee 2013 CT Order,
and especially the 2014 Supreme Decrees that gutgpamplement it,
reduce the value of Gramercy’s investment to attrit® $1.1 million,
with Peru reserving the right to pay nothing at all

132. Government acts that deprive an investment of 88e9%
of its value easily satisfy the standard for inclirexpropriation. For
example, inTecmed v. Mexigothe tribunal concluded that Mexican
regulatory action was an indirect expropriation ehee the measures
“irremediably destroyed” “the economic or commer®alue directly or
indirectly associated with [the landfill's] operats and activities and
with the assets earmarked for such operations atidti@s.” Tecmed
Award, CA-42, 1 117. As inTecmed Peru’s actions destroy the
“benefits and profits expected or projected by @t@mant.” Id.; see
also CME Czech Republic B.V. (Netherlands) v. Czech Riepu
UNCITRAL, Partial Award of September 13, 200CA-14, § 591
(National Media Council's “actions and omissions. . caused the
destruction of [the joint venture’s] operationsggvimg [the joint venture]
as a company with assets, but without business”).

133. Likewise, in Sefior Tza Yap Shum v. PeiReru’'s taxing
authority attached and froze the claimant’'s comfzarassets after
concluding that the company had failed to pay tax8efior Tza Yap
Shum v. Republic of PeriCSID Case No. ARB/07/6, Award of July
7, 2011, CA-40, 1Y 81, 154. As a result of these measures, the
company’s net sales dropped drastically from 80lianil Peruvian
Nuevos Solego 3.4 million Nuevos Solesand the company was
precluded from transacting with several banks. { 161. The tribunal
rejected Peru’s argument that it had not commitiedexpropriation
because the company had generated some incomeepad rdebts
during this period. Id. § 168. Instead, the tribunal found that Peru’'s
actions delivered “a blow to the heart of [the camgs] operational
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capacity” and destroyed its value, thus constigutian indirect
expropriation. Id. 1 156;see also idf 151, 169-170. The fact that
the 2013 CT Order and the Supreme Decrees accoainésty’'s
investment only a trivial fraction of its legitinretalue thus does not
rebut but actually establishes the indirect expetion.

2. Peru’'s Conduct Contravenes Gramercy’'s Investment-Beked
Expectations

134. The Peruvian Government’'s substantial interferend
“distinct, reasonable investment-backed expectstibkewise compels a
finding that Peru indirectly expropriated Gramescyhvestment. CE-
139, Treaty, Annex 10-B, 1 3(a)(2).

135. As discussed more fully belowgeSection V.B.2, Peru has
contravened Gramercy’s legitimate expectations upshich its
investment was premised. Gramercy purchased the Bonds from
2006 to 2008 based on the legal framework govertiieqh that Peru’s
own Constitution, its Constitutional Tribunal, i&upreme Court, its
lower courts and its political branches had toge#fstablished. As the
2001 CT Decision made abundantly clear, that framnkewequired the
Government to pay the Land Bonds at current valugubsequent
Supreme Court decisions ordering the payment of#mel Bonds using
CPI confirmed Gramercy’s expectation that Peru ddwnor this legal
obligation. Peru’s courts and political branchepeatedly reaffirmed
these principles.

136. Gramercy also invested with the expectations thabuld
go to Peruvian courts and win judgments that woodohfirm its
entittement to payment at genuine current valueK WS | 42.
Gramercy is a party to hundreds of legal proceadingPeru. Id.
Despite the veto and threatened veto of the bilisp@sing broad
resolution of the Land Bond debt, Gramercy alwayad hthis
recourse—until the 2013 CT Order and its clarifmatdecisions, in
conjunction with the Supreme Decrees.

137. Through the 2013 CT Order and the Supreme Decrees P
has eviscerated the legal framework under whichm@rey invested.
While still professing to require payment of cutremlue, Peru has
abandoned CPI in favor of a dollarization approtett makes the Land
Bonds virtually worthless, and established the gt@y MEF process as
the exclusive means of valuing and receiving paynwmn the Land
Bonds. Peru’s current position isvalte-facefrom the legal principles
it established when Gramercy invested. It has tlubstantially
interfered with—indeed, totally undermined—Graméscyegitimate,
investment-backed expectations.
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3. The Government's Actions Serve No Legitimate Publicor
Social Purpose and Are Discriminatory

138. The confiscatory character of the 2013 CT Order #ned
Supreme Decrees further indicates that Peru’s abnalonounts to an
indirect expropriation.CE-139, Treaty, Annex 10-B.

139. Where State actions are geared toward “exproprgit[i
particular alien property interests, and are noteiyiethe incidental
consequences of an action or policy designed fourarlated purpose,
the conclusion that a taking has occurred is al mhore evident.”
Phillips Petroleum Co. Iran v. Iran & Nat'l Iraniar©il Co. (Award
No. 425-39-2), 21 Iran-U.S. CI. Trib. Rep. 79 (J@% 1989),CA-
36, 1 97;see also CMHPPartial Award,CA-14, § 603 (noting that the
“deprivation of property and/or rights must be idigtished from
ordinary measures of the State and its agencigsaper execution of
the law”).

140. Peru’'s measures here are not merely the “incidental
consequences” of some legitimate regulatory actitaesigned and
applied to protect legitimate public welfare objees, such as public
health, safety, and the environmentPhilips Petroleum CoAward,
CA-36, 1 97; CE-139 Treaty, Annex 10-B, § 3(b). Instead, the
measures are expressly aimed at reducing the wehltree Land Bonds
comprising Gramercy’s investment. The Constitwlofribunal openly
admitted that in its 2013 Decision when it statedttit endorsed the
Dollarization method because the use of a CPI mdethwuld generate
severe impacts on the Budget of the Republi€E-17, Constitutional
Tribunal of Peru, Order, July 16, 2013, “Whereastt®n, | 25.

141. Filling a State’s coffers to the detriment of amastor is not
a permissible State objective. IDeutsche Bank v. Sri Lankdor
example, the tribunal rejected Sri Lanka's argumehat its
expropriation of the claimant’s investment in amhaidging contract
constituted a legitimate exercise of its regulatpgwers, where the
“entire value of Deutsch Bank’s investment was eppated for the
benefit of Sri Lanka itself,” and the taking “wadiaancially motivated
and illegitimate regulatory expropriation by a regar lacking in
independence.”Deutsche Bank AG v. Democratic Socialist Repullic o
Sri Lanka ICSID Case No. ARB/09/2, Award of October 31, 201
CA-20, 11 523-524. Similarly, irtiemens v. Argentinahe tribunal
concluded that there was no evidence of a legiénpaiblic purpose in
Argentina’s expropriatory conduct where its sola aras “to reduce the
costs to Argentina.'Siemens A.G. v. Argentine Republi€SID Case
No. ARB/02/8, Award of February 6, 200CA-41, § 273. Peru’'s
conduct, like that of Sri Lanka and Argentina, isrqgdy economically
motivated and lacks any legitimate social purpose.
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142. Moreover, to the extent the Government has eveamated
to articulate a purpose for its actions, its purgarreasons are
unsubstantiated and even demonstrably false. f®jadlgi the 2013 CT
Order claims that applying CPI would “generate sevmpacts” on the
Republic’s budget, potentially “making impracticalthe very payment
of the debt,” and that Peru’s “general welfarkbdd not be sacrificed
“to pay the land reform debt.'CE-17, Constitutional Tribunal of Peru,
Order, July 16, 2013, “Whereas” Section, 1 25. tet Constitutional
Tribunal cited no evidence for these doomsday csmmhs. And there
was no evidence supporting them, for the MEF h&sadedged that it
has conducted no analysis to support this positiG&-18, Ministry of
Economy and Finance, Memorandum N° 447-2014-EH5Z3xtober
15, 2014, p.2.

143. Multiple experts, in fact, have opined that P&uable to
support the debt, even valued using the CPI methBdr example,
Professor Edwards concluded that:

[Clontrary to the Constitutional Tribunal's stated
concerns, Peru’'s economy is strong enough to
issue and support the amount of new debt needed
to fund the repayment of the bondholders at the
CPI [m]ethod-derived updated value of the land
bonds.

SE ER T 216.

See alscCE-21, Moody's Investors Service, FAQs on PerBsnos de
la Deuda Agraria December 18, 2015CE-22, Egan-Jones Ratings
Company, Egan-Jones Assigns A First-time RatingBB” To The
Republic Of Peru’s International Bonds, November 2015, p. 7.

144, Over the past decade, Peru’'s GDP has more tharedoub
reaching nearly US $200 billion in 2015. SE ER11.2 Standard &
Poor's and Moody's both project continued growthPeru’'s real per
capita GDP in the coming yeardd. Peru also enjoys a low debt-to-
GDP ratio and a low inflation rate, averaging 3.@%er the last decade,
and in recent years has posted either a fiscallmumy a relatively
small deficit. Id. § 225. Furthermore, Peru has favorable cretitga
that give it easy access to the United States atednational capital
markets, as well as over US $60 billion worth ofefgn-exchange
reserves. Id. 11 227-228;CE-23, Lyubov Pronina, Peru Sells First
Euro Bond in Decade as Funding Costs Fall, Bloogjb&ctober 27,
2015; CE-222 Reserve Bank of Peru, Analysis Notes No. 16 @gnu
2016), February 29, 2016, January 2016. Intermakioapital markets
would surely be surprised to learn that Peru claingannot afford to
pay its existing Land Bond obligation through tlesuance of new
bonds—especially given that Peru has long toute@gbnomic success
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when selling billions of dollars of new bonds taseacapital from the
United States and international marke@E-204, Prolnversion, Peru at
a Glance—Macroeconomic Results, July 7 2015, dasami of the
Peruvian economy. And Peru continues to markestitsng economic
health and stability to attract foreign investmeMoreover, contrary to
the Constitutional Tribunal's assessment, the nemsy of the Land
Bonds could benefit the Peruvian economy by enhgnénvestor
confidence in Peru and by improving the nationieady healthy credit
ratings and thereby reducing its borrowing cos$& ER 11 229-241.

145. In ADC v. Hungary the tribunal rejected a similarly
pretextual and unsubstantiated public interesbmate in finding that an
expropriation occurred. ADC Affiliate Ltd. v. Republic of Hungary
ICSID Case No. ARB/03/16, Award of October 2, 200&\-2, 1 429.
There, a 2001 Hungarian decree voided the clairmaatgracts for the
operation and management of the Budapest airptit. § 190. The
Government argued that its measures were part eofhéimmonization
process for Hungary’'s accession to the Europeanriand served the
State’s strategic interestsld. 1 430-31. But the tribunal disagreed,
noting that “[i]f mere reference tgublic interest can magically put
such interest into existence . . . , then this irequent would be
rendered meaningless since the [t]ribunal can ingago situation where
this requirement would not have been metd. { 432. Likewise, on
this barren record, Peru has failed to establistt its actions were
driven, in actuality, by anything other than thev&mment’s desire to
avoid repaying a debt at the expense of Gramercgt ather
bondholders.

146. Similarly, in Abengoa v. Mexicothe tribunal rejected
Mexico’s argument that environmental concerns fiastiits denial of the
claimant’s license to operate a hazardous wastiyfacAbengoa, S.A.
y COFIDES, S.A. v. United Mexican Statd€SID Case No.
ARB(AF)/09/2, Award of April 18, 2013CA-1, 11 619-620. The
tribunal explained that the facility had “all theaessary environmental
authorizations, and at no time did the State’s @ieng agencies revoke
or question such authorizations.Id. § 619. In addition, the tribunal
found that the City Council “never had any studyf@ened on the
purported hazardousness of the Plant, and thete &vidence that the
Plant might have entailed a public health riskd. So too here, vague,
unsubstantiated and false concerns about the haativelfare” cannot
immunize Peru. See e.g, Tecmed Award, CA-42, 11 147, 149
(proportionality prevented alleged permit infran8p public health and
environment concerns, and public opposition fromnstituting
“sufficient justification to deprive the foreignvestor of its investment
with no compensation”).

147. In assessing the character of the government soregti
tribunals have also considered “whether such axtion. . are
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proportional to the public interest presumably ected thereby and to
the protection legally granted to investmentBécmedAward, CA-42,

1 122;see also DeutschBank Award, CA-20, § 522 (*A number of
tribunals . . . have adopted a proportionality nesuent in relation to
expropriatory treatment. It prevents the Statesnfitaking measures
which severely impact an investor unless such nmeasare justified by
a substantial public interest."James and Ors v. the United Kingdom
ECHR App. No. 8793/79, Judgment of February 21,6193A-27, at
19-20 (“Not only must a measure depriving a perebrhis property
pursue, on the facts as well as in principle, atilegte aim ‘in the
public interest,’” but there must also be a readenadlationship of
proportionality between the means employed andatire sought to be
realifzled.”). *“[T]he significance of [a measurefgegative financial
impact on the investment] has a key role upon degidthe
proportionality.” TecmedAward, CA-42, | 122.

148. Peru cannot possibly meet its burden to estabhiah the
measures it adopted are proportionate to theirqote@ objective. Even
if Peru’s object were legitimately to cure budgkorsfalls, Peru could
adopt less drastic means to fulfill its goal. Htuld, for instance,
renegotiate the restructuring of the debt in gaothf But Peru has not
attempted to do this. Instead, through the issmiaricthe 2013 CT
Order and promulgation of the Supreme Decrees, Raru stripped
Gramercy’s investment of all value.

149. Lastly, and as described further in Section V.M\eleven
if Peru could muster a defensible public purposeannot escape that
its actions were discriminatory in that the Suprdbezrees expressly
target Gramercy, placing it last in line for paymehthe Land Bonds.

150. In short, the facts compellingly establish Peridspaign to
unlawfully expropriate Gramercy’s investment, ireéch of Article 10.7
of the Treaty.

B. Peru Has Denied Gramercy the Minimum Standard of
Treatment in Breach of its Obligation under Article 10.5 of the
Treaty

151. By engaging in arbitrary and unjust conduct in
contravention of basic notions of due process arah@rcy’s legitimate
expectations, Peru has breached its obligationfftrdathe minimum
standard of treatment under Article 10.5 of thealye

1. The Treaty Requires Peru to Afford the Minimum Stardard
of Treatment to U.S. Investors

152. Article 10.5 provides in relevant part:
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153.

1. Each Party shall accord to covered
investments treatment in accordance with
customary international law, including fair and
equitable treatment and full protection and
security.

2. For greater certainty, paragraph 1 prescribes
the customary international law minimum standard
of treatment of aliens as the minimum standard of
treatment to be afforded to covered investments.
The concepts of “fair and equitable treatment”
and “full protection and security” do not require
treatment in addition to or beyond that which is
required by that standard, and do not create
additional substantive rights. The obligation in
paragraph 1 to provide: (a) “fair and equitable
treatment” includes the obligation not to deny
justice in criminal, civil, or administrative
adjudicatory proceedings in accordance with the
principle of due process embodied in the legal
systems of the world; and (b) “full protection and
security” requires each Party to provide the level
of police protection required under customary
international law.

CE-139, Treaty, Art. 10.5.

Appendix 10-A clarifies the State Parties’ undemndtag of

“customary international law” and their intentionthwrespect to the
content of the protections afforded by Article 10fShe Treaty:

154.

The Parties confirm their shared understanding
that “customary international law” generally and
as specifically referenced in Article 10.5 results
from a general and consistent practice of States
that they follow from a sense of legal obligation.
With regard to Article 10.5, the customary
international law minimum standard of treatment
of aliens refers toall customary international
law principles that protect the economic rights
and interests of aliens.

CE-139 Treaty, Appendix 10-A (emphasis
added).

In international law, the content of the minimurarstard of

treatment continues to evolve and is shaped bydtpeirements of fair
and equitable treatment included in bilateral ibwest treaties:
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[T]he [Free Trade Commission] interpretations [of
the international minimum standard of treatment
made applicable by NAFTA] incorporate current
international law, whose content is shaped by the
conclusion of more than two thousand bilateral
investment treaties and many treaties of friendship
and commerce. Those treaties largely and
concordantly provide for “fair and equitable”
treatment of, and for “full protection and security
for, the foreign investor and his investments.

Mondev International Ltd. v. United States of
Americg ICSID Case No. ARB(AF)/99/2
(NAFTA), Award of October 11, 2002ZA-34,

1 125.

155. Numerous tribunals have concluded that the tretiydsird
of fair and equitable treatment is no different nirche minimum
standard of treatment protected by customary iatemmal law. To take
just one example, iBiwater Gauff v. Tanzanjahe tribunal observed
that “[a]s found by a number of previous arbitrailbunals and
commentators, . . . the actual content of the yretandard of fair and
equitable treatment is not materially differentnfrahe content of the
minimum standard of treatment in customary inteonai law.”
Biwater Gauff (Tanzania) Ltd. v. United RepublicT@nzania ICSID
Case No. ARB/05/22, Award, July 24, 2008A-9, 1 592;see also
CMS Gas Transmission Company v. The Argentine Repu@6SID
Case No. ARB/01/8, Award of May 12, 2005A-15, | 284 (“[T]he
Treaty standard of fair and equitable treatment issmx@onnection with
the required stability and predictability of thesness environment,
founded on solemn legal and contractual commitmestsiot different
from the international law minimum standard and et®lution under
customary law.”). After reviewing numerous deamsiaendered by both
NAFTA and bilateral investment treaty tribunalsidieig the meaning of
the standard, thBiwater tribunal concluded that the purpose of the fair
and equitable treatment standard was to proteesiors’ reasonable
expectations and that this protection implies “ttiz# conduct of the
State must be transparent, consistent and nonirdisatory, that is, not
based on unjustifiable distinctions or arbitraryBiwater GauffAward,
CA-9, 1 602 (footnotes omitted).

156. Applying the foregoing principles, the tribunal Waste
Management v. Mexicbeld that a state breaches the minimum standard
of treatment when its conduct is arbitrary, grossghfair, unjust or
idiosyncratic and discriminatory, or involves alaaf due process:
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[T]he minimum standard of treatment of fair and
equitable treatment is infringed by conduct
attributable to the State and harmful to the
claimant if the conductl] is arbitrary, grossly
unfair, unjust or idiosyncratic, is discriminatory
and exposes the claimant to sectional or racial
prejudice, or 2] involves a lack of due process
leading to an outcome which offends judicial
propriety—as might be the case with a manifest
failure of natural justice in judicial proceedings

a complete lack of transparency and candour in an
administrative process. In applying this standard
it is relevant that the treatment is in breach of
representations made by the host State which were
reasonably relied on by the claimant.

Waste Management, Inc. v. United Mexican
States ICSID Case No. ARB(AF)/00/3
(NAFTA), Award of April 30, 2004 (Waste
Management IAward’), CA-43, T 98.

157. The “dominant element” of fair and equitable trearinis
“the notion of legitimate expectations.’Saluka Investments BV (The
Netherlands) v. Czech RepublldNCITRAL, Partial Award of March
17, 2006,CA-39, 1 302. Thus, when assessing whether a breattte of
minimum standard of treatment has occurred, “iraevant that the
treatment is in breach of representations madeheyhost State which
were reasonably relied on by the claimantWaste Managemerit
Award, CA-43, 1 98. This is consistent with the Preamble te th
Treaty, which provides that one of the Treaty'spmses is to “ensure a
predictable legal and commercial framework for bhess and
investment.” CE-139, Treaty, Preamble.

158. While it is not necessary to establish bad faithfitol a
breach of the minimum standard of treatment, a fesinlack of good
faith by the state or one of its organs shouldaker into consideration.
AbengoaAward, CA-1,  644;see also Cargill, Inc. v. United Mexican
States ICSID Case No. ARB(AF)/05/2 (NAFTA), Award, Septeer
18, 2009,CA-11, 1 296 (agreeing with “the view that the standafd
fair and equitable treatment is not so strict aseuire ‘bad faith’ or
‘willful neglect of duty™); LG&E Energy Corp. v. Argentine Republic
ICSID Case No. ARB/02/1, Award of October 3, 200&-31, T 129
(“The Tribunal is not convinced that bad faith omgthing comparable
would ever be necessary to find a violation of faind equitable
treatment.”);Railroad Development Corporation (RDC) v. Repulblic
Guatemala ICSID Case No. ARB/07/23 (DR-CAFTA), Award of &n
29, 2012, CA-38, 1219 (finding “that Waste Management I
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persuasively integrates the accumulated analysisprar NAFTA
Tribunals and reflects a balanced description efrtiinimum standard
[of treatment]”).

159. In disregard of its Treaty obligations, Peru breacthe
minimum standard of treatment set forth in Artic0.5 by
(i) encouraging Gramercy to invest in the Land Botld®ugh the
establishment of a robust legal framework promigrayment of the
Land Bonds at current value, and then taking astiooonsistent with
Gramercy’s legitimate expectations based on ttgdl lframework and
prior assurances; ii) evading payment of the Land Bonds through
judicial decisions and regulatory acts that wemntelves arbitrary and
unjust; and (i) depriving Gramercy of its right to payment of thend
Bonds at current value through procedures thatticotesl a denial of
justice in violation of basic notions of due praces

2. Perus Conduct Violated Gramercy’'s Legitimate
Expectations

160. By enacting the confiscatory Supreme Decrees angpdip
changing course from its previous assurances tahmijzand Bond debt
at current value, Peru has contravened Gramercgasonable
expectations with regard to the legal frameworkeetfhg the Land
Bonds.

161. The obligation to protect an investor's legitimate
expectations is “closely related to the conceptstrahsparency and
stability.”  Frontier Petroleum Services Ltd. v. Czech Republic
UNCITRAL, Final Award of November 12, 201@A-26, § 285. As
stated by the tribunal iRrontier Petroleum

Transparency means that the legal framework for
the investor’'s operations is readily apparent and
that any decisions of the host state affecting the
investor can be traced to that legal framework.
Stability means that the investor's legitimate
expectations based on this legal framework and on
any undertakings and representations made
explicitly or implicitly by the host state will be
protected. The investor may rely on that legal
framework as well as on representations and
undertakings made by the host state including
those in legislation, treaties, decrees, licensed,
contracts. Consequently, an arbitrary reversal of
such undertakings will constitute a violation of
fair and equitable treatment.

Id.
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162. Gramercy invested in reliance on Peru’s repeatsdrasces
that it was committed to honoring the Land Bondtcdetd intended to
provide foreign investors with a stable and transpaframework for
investment. In the years leading up to Gramergwsstment, multiple
branches of the Peruvian government, including 'Bdnighest courts,
repeatedly affirmed Peru’s commitment to payinglthed Bond debt at
current value. These included, among others, 0@ 2ZCT Decision,
which unequivocally established Peru’s commitmenupdate the Land
Bonds’ value in accordance with the current valdegple, the 2004
CT Decision reiterating this principle; a 2005 Casgional Report that
deemed it “necessary” to provide current valuetfa Land Bonds and
stated that Peru “could not constitutionally eludedying the Land
Bonds; and multiple decisions by Peruvian courigluding Peru’s
Supreme Court.SeeCE-11, Constitutional Tribunal, Decision, Exp. N°
022-96-I/TC, March 15, 2001;,CE-107, Constitutional Tribunal,
Decision, File N° 0009-2004-Al/TC, August 2, 2002E-12, Opinion
issued on Draft Laws N° 578/2001-CR, N° 7440/2002-CN°
8988/2003-CR, N° 10599/2003-CR N° 11459/2004-CRd aw°
11971/2004-CR, p. 1%e¢ e.g, CE-14, Supreme Court, Constitutional
and Social Law Chamber, Cas. N° 1002-2005 ICA, d@2ly2006;CE-
99, Supreme Court, Constitutional and Social Law ObernCas. N°
2755 — Lima, Aug. 27, 2003ee alsdDR ER 1 28 (“[B]y no later than
2006 it was abundantly clear that, under Peruaay the payment of
the Land Reform Bonds is subject to the Currenu¥dtrinciple and as
such, payment should neutralize the effects ofiitth and the loss of
the currency’s purchasing power in such a way plagiment reflects the
bonds’ original value.”).

163. Moreover, the legal framework established prior to
Gramercy’s investment made clear that CPI was pipeapriate method
of calculating current value. For example, in 2@hgress approved a
bill mandating the Government to update the valuéhe Land Bonds
using CPI, for which the Executive branch issuda\arable opinion.
CE-115 Land Bonds Bill, March 27, 2006, Art. &E-12, Opinion
issued on Draft Laws N° 578/2001-CR, N° 7440/2002-CN°
8988/2003-CR, N° 10599/2003-CR N° 11459/2004-CRd aw°
11971/2004-CR, p. 6Executive branch members publicly endorsed the
use of CPI to update the Land Bonds’ value on adtl¢éhree occasions
between 2005 and 200&ee¢ e.g, CE-122 Ministry of Agriculture,
Report N° 1328-2006-AG-OGAJ, December 20, 20062;pCE-110,
Expreso, INEI: Land Reform Debt Should be recakadausing CPI,
March 1, 2005; CE-121, Technical Report N° 071-2006-AG-
OGPA/OEP, November 23, 2006, Section 11.3. Peso abplied a CPI
method for updating the Land Bonds’ value in prdesgs before its
Supreme Court.See e.g, CE-14, Supreme Court, Constitutional and
Social Law Chamber, Cas. N° 1002-2005 ICA, July 2006. In
addition, Lima Courts of Appeals used CPI to updhéesvalue of debts.
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Seg e.g, CE-79, Lima Court of Appeals, Fourth Chamber, Appeal on
Proceeding N° 1275-95, September 28, 1995. Fintily Government
itself used CPI to update the value of tax lialegit CE-90, Supreme
Decree N° 064-2002-EF, April 9, 2002, Article 5.1.

164. The CPI method was so firmly ingrained that the
Constitutional Tribunal rejected the Government’somp attempt to
impose a dollarization scheme. In October 2008,Gbvernment issued
Decree N° 088-2000CE-88, Emergency Decree N° 088-2000, October
10, 2000. That Decree purported to update the LBodds by
converting to U.S. dollars at the official exchangge at time of
issuance, and then applying a compound 7.5% intesde to the
dollarized principal—updating terms far more generdéhan the MEF
wrote into the 2014 Supreme Decrees. Yet the @otishal Tribunal
held that this Decree could be considered constitak only if it were
treated as an option available to bondholders aticas mandatory or
preclusive of seeking redress through the Peruvants. SeeCE-
107, Constitutional Tribunal, Decision, File N° 0000a2-Al/TC,
August 2, 2004; DR ER 11 31-36.

165. In addition to giving assurances regarding paynuénthe
Land Bond debt in particular, Peru made generakesgmtations
regarding its intent to provide foreign investorsthwa stable and
transparent framework for investment in order tacoemage such
investments. These included Peru’'s execution aem® of trade and
bilateral investment agreements, its establishma&ntconstitutional
guarantees of nondiscriminatory treatment to foreiyestors, and its
sale of sovereign bonds in the global markeSee CE-72, Peru
Constitution of 1993, June 15, 1993, Art. 63, TE-8, Prospectus
Supplement to Prospectus dated January 19, 20@8, January 31,
2005; CE-9, Prospectus Supplement to Prospectus dated Jad@ary
2005, filed July 15, 2005CE-10, Prospectus Supplement to Prospectus
dated January 19, 2005, filed December 14, 2005 palkticular, this
included the Treaty, which was signed on April PP06. CE-139
Treaty.

166. These specific and general assurances were es$sentia
Gramercy’s decision to purchase the Land Bond#lraKoenigsberger
confirmed. RK WS {1 22, 33-35. Specifically, Gemay relied onif
Peru's multiple representations that it would pag tand Bonds at
current value, along with its repeated indicatitinat the CPI method
was the proper measure for updating the currentevaf the Land
Bonds; andi() a stable and transparent legal framework to goitsr
investment. Id. Gramercy thus had a legitimate expectation that Per
would honor its legal obligation to pay the LandnBls at current value
using the CPI method.
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167. After Gramercy made its investment, however, Perileg
the rug out from under Gramercy's feet, diminishihg value of the
Bonds by 99.9% through a new and unjustified paymeethod
pursuant to the Supreme Decrees and the 2013 Car,Qudich—in the
words of the Constitutional Tribunal Justice whal ltrafted the 2001
CT Decision that the Tribunal in 2013 professedemforce—directly
contravened the provisions of the March 2001 dacisiDR ER 19 43-
44. Peru’s repudiation of the legal framework etifey the Land Bonds
amounts to an archetypical breach of its fair aqditable treatment
obligation under Article 10.5 of the Treaty.

168. Numerous tribunals have held States accountablbréach
of the minimum standard of treatment where, likeeheheir actions
undermine the legal framework on which the invesedied at the time
of investment. For example, @layton/Bilcon a case involving the
environmental assessment regulatory process foropoped coastal
guarry and marine terminal project, the tribunaurid that the
respondent had contravened the investor’'s legiinmatpectations in
breach of the minimum standard of treatment by, rgrathers, taking
an “unprecedented” approach to conducting the enmental
assessment that was inconsistent with the preyioagisting legal
framework for assessmenClayton/Bilcon v. CanadaPCA) Case No.
2009-04, UNCITRAL (NAFTA), Award on Jurisdiction drLiability of
March 17, 2015 (Clayton/BilconAward’), CA-13, |1 446-454. In
assessing the basis for the investors’ legitimapeaations, the tribunal
pointed to policy statements and other officiabigasces by government
bodies that encouraged mineral exploration projestselevant to the
reasonable expectations of the claimant in invgstid. 7 455-460.

169. Similarly, in OEPC v. Ecuadqr the tribunal found a
violation of the fair and equitable treatment stnde—which it equated
with the minimum standard of treatment under custymnternational
law—when the government unexpectedly changed ‘fdumdwork under
which the investment was made and operate[d],” tthwgarting the
legitimate expectations of the claimant at the tiofeinvestment.
Occidental Exploration and Production Company v.piR#ic of
Ecuador UNCITRAL, Final Award of July 1, 2004CA-35,  184.
The claimant in that case had entered into a ccintvah an Ecuadorian
state-owned corporation, under which the claimas ventitled to
reimbursement of the value-added tax (*VADn certain purchases.
Subsequently, however, the government reinterprétedcontract and
disqualified the claimant from VAT reimbursemenésven demanding
that the claimant return all VAT reimbursementsatly receivedid.
13.

170. In CMS v. Argentinathe tribunal held that Argentina had
violated the fair and equitable treatment standattere its actions
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“entirely transform[ed] and alter[ed] the legal admgsiness environment
under which the investment was decided and madMS Award, CA-
15, 11 274-75. In that case, the claimant invessedely based on
Argentina’s new regulatory framework for the gaansportation and
distribution sector designed to attract foreignestment. However, in
the wake of a severe financial crisis, Argentinakttegislative measures
that drastically changed the regime governing tivestment. Id. 11 64-
66. Noting that “fair and equitable treatment mseparable from
stability and predictability’—and that claimant’sliance on guarantees
under the legal framework had been crucial to itestment
decision—the tribunal held that Argentina had bhedcthe fair and
equitable treatment standartd. 1 275-276, 281.

171. The tribunal reached a similar conclusionBG Group V.
Argenting another case arising out of substantially the esdactual
scenario, holding that “[tlhe duties of the hosat&tmust be examined
in light of the legal and business framework asresgnted to the
investor at the time that it decides to investBG Group Plc. v.
Republic of ArgentinaUNCITRAL, Final Award, December 24, 2007,
CA-8, 1 298. It found that Argentina’s conduct fell belthe minimum
standard of treatment in that it “entirely altertb& legal and business
environment by taking a series of radical measurtésit were “in
contradiction with the established Regulatory Fraork as well as the
specific commitments represented by Argentina, dnchv BG relied
when it decided to make the investmentd. | 307.

172. So too here, by issuing the 2013 CT Order and th@esne
Decrees while recognizing that CPI is “usually &aplfor updating
debts,” Peru fundamentally disrupted the *“preditalblegal and
commercial framework” that Gramercy relied on imdsting in the Land
Bonds. CE-180, Constitutional Tribunal, Resolution, File N° 0@32
1996-PI/TC, August 8, 2013, “Whereas” Section, { TE-139
Treaty, Preamble. In so doing, Peru’s conductatéml Gramercy’s
reasonable and legitimate expectations in breachrttle 10.5 of the
Treaty.

3. Peru's Conduct Was Arbitrary and Unjust

173. By sanctioning a payment method that renders Granser
investment effectively valueless, Peru also actedimanner that is
“arbitrary, grossly unfair, unjust or idiosyncrafend] discriminatory.”
Waste Management Award, CA-43, 1 98.

174. The essence of arbitrary conduct is that it is lveded on
reason, or that it is taken for reasons other thase put forward.See
Lemire v. Ukraing ICSID Case No. ARB/06/18, Decision on
Jurisdiction and Liability of January 14, 201GCA-29, 1 262
(describing arbitrariness as including conduct fided on prejudice or
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preference rather than on reason or fact,” and umeas‘taken for
reasons that are different from those put forwakd the decision
maker”).

175. The 2013 CT Order is arbitrary in at least two ee$p.
First, as discussed previously, the Constitutional Thédls basis for
rejecting CPl—that it “would generate severe impamt the Budget of
the Republic, to the point of making impracticatile very payment of
the debt—was arbitrary. CE-17, Constitutional Tribunal of Peru,
Order, July 16, 2013, “Whereas” Section,  25is lbbjectively wrong
and had no evidentiary foundation. When specificaktitioned to
disclose the factual basis for this pivotal stat@méhe Constitutional
Tribunal refused to answer, stating that “said wakions are the
responsibility of the [MEF] and not of th[e] Tribal® CE-183
Constitutional Tribunal, Resolution, File N° 0002996-PI/TC,
November 4, 2013, “Whereas” Section, 1 8. Yet,itompart, the MEF
acknowledged that it had no such calculatiorSE-18, Ministry of
Economy and Finance, Memorandum N° 447-2014-ER&20x:tober
15, 2014, p. 2. Such consequential decision—iegecthe method
“usually applied for updating debts” which had beepeatedly used for
the past decade—simply cannot rest on suppositibpnplantom
calculations that neither the MEF nor the Constihal Tribunal can or
will provide. CE-180, Constitutional Tribunal, Resolution, File N°
00022-1996-PI/TC, August 8, 2013, “Whereas” Sectlhri4. To the
contrary, acting on such an insubstantial basithowt factual support
for a distinctly factual proposition, is the essef arbitrary conduct.

176. Second the Constitutional Tribunal acted outside its own
competence and in violation of its procedures suiigy the 2013 CT
Order. As explained by Delia Revoredo, former igdastof the
Constitutional Tribunal, the Tribunal “lack[ed] jadiction to rule . . . in
the terms that it did,” because “the Constitutiohebunal did not have
the power to reverse or expand the March 2001 Decis DR ER
99 40-41. Further, the Order “is arbitrary andsféo state its reasons,”
and also “lack[ed] the votes necessary to have bgemoved.” Id.
Thus, the Order was also arbitrary in the sense ithevas divorced
from the legal framework governing its issuance.

177. The Supreme Decrees, too, are arbitrary. As discls
previously, the updating formula crafted by the ME&S no support in
economic literature or logic, and is “arbitrary andefensible.” SE ER
9 128. As Professor Edwards concluded, not ondg diofail to achieve
its stated purpose of reducing the effects of seirdtation, it actually
amplifies those effects.ld. {{ 123-160. On a basic level, the parity
exchange rate used by the MEF breaks down to aatiequunder
which Soles Oroper U.S. dollar equates ®oles Oreper-U.S. dollar
squared—an equation that amounts to “a completapsensical
construction that results in economically unreabtmaesults,” and
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“yield[s] results that make no sense, have no basfact or economic
theory and are arbitrarily low.” Id. 1 114, 133. In addition, the
formula dictates that the Bonds should accrue esteat an “arbitrary,
low rate” until 2013, and no interest at all thétera again without
justification. Id. § 123. Finally, the exchange rate used to corvest
dollars to Solesis among the lowest in recent history, reducingnev
further the updated value of the Bondsl. § 157. The net result is that
the formula “systematically undervalu[es] any ldv@hd whose value is
to be updated.”Id. § 148. There is no reasonable justification fa t
formula, nor has the MEF provided any. It is qditerally just made
up out of thin air.

178. Tribunals have routinely found that such arbitraonduct
violates the minimum standard of treatment. Forangxle, in
Clayton/Bilcon the tribunal found a regulatory agency’s condacbe
“arbitrary” and in violation of the minimum standbof treatment where
it “effectively created, without legal authority dair notice to [the
investor], a new standard of assessment rather ftigncarrying out
the mandate defined by the applicable lawClayton/Bilcon Award,
CA-13, 1 591. Similarly, irAbengoa the state’s conduct was arbitrary
where, notwithstanding the fact that the investossgssed all required
permits, its operating license for a waste langfiint was revoked by
the municipal council—a position “totally contrarp the position
previously assumed by competent municipal, progincand federal
authorities.” AbengoaAward, CA-1, 19 174, 184-85, 192, 277-81,
579-580, 651. As a final example, EHureko v. Polandthe tribunal
found a breach of fair and equitable treatment ahbe respondent
“acted not for cause but for purely arbitrary reesdinked to the
interplay of Polish politics and nationalistic reas of a discriminatory
character.” Eureko B.V. v. PolandPartial Award of August 19, 2005,
CA-22, 1 233.

179. In addition to being arbitrary, the 2013 CT Orded g&he
Supreme Decrees are also unjust, and grossly un¥&hile purporting
to provide a fair updated value, their combineckaffis in fact to
eviscerate the Land Bonds’ worth by 99.9% of thieeainder the CPI
method. Moreover, although the entire purposepplyeng the formula
is to update the value of the Land Bonds to predagt the result of
this purported “updating” method is a value thakei®n less than the
value of the Land Bonds if the Land Bonds had beenverted to
dollars at the official exchange rate when issued mever thereafter
updated over the next forty years. SE ER  152orebVver, and as
discussed in more detail in Section V.B.4 belowe tbonstitutional
Tribunal enacted the 2013 CT Order through highliegular and
improper means, involving government interferentehe proceedings
and even the use of white-out to create a forgeskédt” by one of the
Justices. Such conduct is clearly unjust, and gdessly unfair.
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180. Finally, not only do the Supreme Decrees destroy th
Bonds’ value, they also—along with the August 2013
Resolution—provide investors no choice but to salimniheir draconian
terms. Indeed, the August 2013 Resolution makesStipreme Decrees
mandatory and prevents bondholders from filing neudicial
proceedings to seek payment of the Land BondsCE-180
Constitutional Tribunal, Resolution, File N° 0002296-PI/TC, August
8, 2013, “Whereas” Section, § 16, “Rules” Sectidh,4.d. The
Supreme Decrees in turn strip bondholders of glitsi by: {) requiring
them to waive their right to seek relief in otherd as a prerequisite to
participating in the administrative process setthfon the Supreme
Decrees; i() allowing the Government to delay payment indefigi
while the Land Bonds bear no interest; aiid (nandating companies
that purchased Land Bonds with “speculative ends’pravision which
presumably applies to Gramercy—to be paid, if &t after all other
bondholders. By placing Gramercy last in line foayment, the
Supreme Decrees are discriminatory, as will beudised further in
Section V.C below, in addition to being arbitranpjust, and grossly
unfair.

181. In issuing the Constitutional Tribunal decision atite
Supreme Decrees, Peru acted for “purely arbitraasons,” and in a
manner that was both unjust and grossly unf&urekoPartial Award,
CA-22, 1 233. Indeed, the MEF surely knew that CPI tipdavould
not break the Peruvian budget, and that its Sup2eaeee formula was
riddled with basic errors whose only purpose must tb deprive
bondholders of the amounts they are owed. As sBehy’s conduct
also demonstrates its bad faith. These actionstitaie a breach of the
minimum standard of treatment, for which Peru niestheld liable.

4. Peru's Conduct Constituted a Denial of Justice in ¥blation
of Basic Notions of Due Process

182. By enacting the Supreme Decrees following a detphted
judicial process, Peru failed to comport with “thigigation not to deny
justice . . . in accordance with the principle akedorocess embodied in
the legal systems of the world,” in breach of Aeit0.5 of the Treaty.
CE-139, Treaty, Art. 10.5.

183. Denial of justice is characterized by “[m]anifesjustice in
the sense of a lack of due process leading to toome which offends
a sense of judicial propriety.’Loewen Group, Inc. v. United States of
Americg ICSID Case No. ARB(AF)/98/3 (NAFTA), Award of Jei26,
2003, CA-32, f132. It “may occur irrespective of any tracke o
discrimination or maliciousness, if the judgmenistitke shocks a sense
of judicial propriety.” Jan de Nul N.V. v. EgypiCSID Case No.
ARB/04/13, Award of November 6, 2008A-28, 1 193. Although not
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the exclusive test for denial of justice, one oscwhen the tribunal “can
conclude in the light of all the available factatttthe impugned decision
was clearly improper and discreditable.’'Mondev Award, CA-34,

1 127.

184. Here, the 2013 CT Order was “improper and discabdht”
and produces “manifest injustice.” As describedfurther detail in
Section I11.G.1(c) above, the Constitutional Trilalla decision to grant
the Executive Branch the power to determine thal fprocedure and
valuation for the Land Bonds was the product ofhlyigirregular
procedures, which themselves are currently theestbpf criminal
proceedings, and demonstrate Peru’s bad faith. 218 CT Order
was drafted following a mysterious visit by Presidelumala’s advisor,
falsely attributed to Justice Eto, and surprisingbnsistent with the
recommendations of an “external advisor” to the ME&own to the
MEF at least two years before the 2013 CT OrdeE-27, Register of
visitors to the Constitutional Tribunal, July 11013, p. 2;CE-166,
Ministry of Economy and Finance, Economic GrowththwiSocial
Inclusion, Report for Years 2006-2011, p. 86. Hswbased on the
premise that the Government could not afford to gy value of the
Land Bonds under the CPI method—which was nevesfdatiby the
parties, was not supported by evidence in the dedsrin any case
untrue, and is the sort of factual conclusion tttag Constitutional
Tribunal by the nature of its limited jurisdictias not supposed to
make. DR ER 1 50-5ZE-183 Constitutional Tribunal, Resolution,
File N° 00022-1996-PI/TC, November 4, 2013, “Whefe&ection,
19 8, 14;CE-18, Ministry of Economy and Finance, Memorandum N°
447-2014-EF/52.04, October 15, 2014, p. 2. It vgased only after
Chief Justice Urviola denied one of the other &estithe minimum
period that the Tribunal's own rules stipulatedoem a dissent. It also
critically depended on a forged “dissent,” whichswa fact the original
draft decision altered by white-out, as a foremsjgort confirmed.CE-
25, Institute of Legal Medicine and Forensic Sciendespert Report
No. 12439 - 12454/2015, pp. 5, 10-29.

185. Using white-out and a typewriter to manufacture a
fraudulent dissent—and then to use that phony mlisses the
justification to trigger a casting vote—is condtizat “shocks a sense of
judicial propriety” in any court, especially a rmatis highest
constitutional tribunal.  When combined with all dhe other
irregularities surrounding the 2013 CT Order it revaore forcefully
establishes a denial of justice.

186. Several features of the Constitutional Tribunatsians are
consistent with those previously found to constitatdenial of justice.
In Flughafen Zirich A.G. v. Venezugthe arbitral tribunal held that a
decision of the Venezuelan Supreme Tribunal carett a denial of
justice where it was adoptetla sponteand without hearing from either
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party, where it lacked legal reasoning groundedhim existing legal
framework to justify its adoption, where the reasqorovided were
“manifestly insufficient,” and where its true objee was actually to
advance a policy of the central governmeftughafen Zirich A.G. v.
VenezuelalCSID Case No. ARB/10/19, Award, November 18, 201
CA-25, 11 698, 707-708.

187. Similarly here, the 2013 CT Order was adopted maaner
that violated its own legal framework and interpabcedures.SeeDR
ER 11 23, 40, 44, 46, 53-54 (describing multipléects in the Order,
including that the Tribunal “lack[ed] jurisdictico rule . . . in the terms
that it did” and that the 2013 CT Order constitutasviolation of the
principle of res judicatd and the “current value principle,” that it
constitutes “a breach of the fundamental right wé grocess” and that
it “lacks the votes necessary to have been appfpvéaurther, it failed
to provide reasons for its decision other than ssumiption which, as
previously discussed, is “manifestly insufficiemt’that it is not founded
in the record and is also untrueseeid. 1 40, 52 (stating that “the
decision is arbitrary and fails to state its reasband that this lack of
support is “clearly contrary to the fundamentahtitp due process, and
common sense”). Finally, its objective was nouatly to provide a fair
method to assess current value, but—as statedeir2@h3 CT Order
itself—to establish a method of valuing the Landné&® that would
reduce the amount owed by the Government.

188. A minimum standard of treatment violation “may aris
many forms.” Cargill Award, CA-11,  285. Among others, “[ijt may
relate to a lack of due process, discriminatiotgck of transparency, a
denial of justice, or an unfair outcomeld. While any one of these
would be sufficient to constitute a violation, Peregregious conduct
takes all of these forms and, therefore, Peruabldi for breaching
Article 10.5 of the Treaty.

C. Peru Has Granted Gramercy Less Favorable Treatmentin
Breach of its Obligation under Article 10.3 of theTreaty

189. By placing the only known foreign legal entity thatvns
Land Bonds last in line for payment, Peru violafeticle 10.3 of the
Treaty, entitled “National Treatment.CE-139, Treaty, Art. 10.3.

1. The Treaty Requires Peru to Treat U.S. Investors Nd.ess
Favorably than Local Investors

190. Article 10.3 provides, in relevant part:
1. Each Party shall accord to investors of another
Party treatment no less favorable than that it

accords, in like circumstances, to its own
investors with respect to the establishment,
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acquisition, expansion, management, conduct,
operation, and sale or other disposition of
investments in its territory.

2. Each Party shall accord to covered investments
treatment no less favorable than that it accords, i
like circumstances, to investments in its territory
of its own investors with respect to the
establishment, acquisition, expansion,
management, conduct, operation, and sale or other
disposition of investments.

CE-139, Treaty, Art. 10.3.

191. To establish a breach under this provision, a cainbears
the initial burden to establish @ima faciecase that local investors in
“like circumstances” received more favorable trezitm Clayton/Bilcon
Award, CA-13, 1Y 717-718. Once a claimant has done so, thégebur
shifts to the respondent state to show either thserce of like
circumstances or a credible justification for itspérate treatmentSee
Pope & Talbot Inc. v. CanaddJNCITRAL (NAFTA), Award on the
Merits of Phase 2 of April 10, 2001CA-37, § 78 (holding that
“[d]ifferences in treatment will presumptively vade” national treatment
obligations unless the state can prove they hatreasonable nexus to
rational government policies that (1) do not ditiish, on their face or
de facte between foreign-owned and domestic companies, (2nalo
not otherwise unduly undermine the investment #ibeng objectives of
[the treaty].”); see also Clayton/BilcoAward, CA-13, § 723 (same).

192. Establishing aprima facie case for breach of national
treatment requires the claimant to satisfy threenehts. As expressed
by the tribunal inCorn Products International v. Mexico

First, it must be shown that the Respondent State
has accorded to the foreign investor or its
investment “treatment . . . with respect to the
establishment, acquisition, expansion,
management, conduct, operation and sale or other
disposition” of the relevant investments.
Secondly, the foreign investor or investments must
be in “like circumstances” to an investor or
investment of the Respondent State (“the
comparator”). Lastly, the treatment must have
been less favourable than that accorded to the
comparator.

Corn Products International, Inc. v. United
Mexican States ICSID Case No. ARB

58



(AF)/04/01 (NAFTA), Decision on Responsibility
of January 15, 2008 A-17, Y 116-117.

See CargillAward, CA-11, § 189 (same)Clayton/BilconAward, CA-
13 (same), 19 717-18.

2. Gramercy Has Proved its Claim for Disparate Treatnent

193. Peru's treatment of Gramercy satisfies all thremmehts
necessary to establish jprima facie case for breach of national
treatment. First, there is no question that the treatment by
Peru—consisting of the MEF’s issuance of Supremerdé®s that place
the claimant last in priority for payment, followinthe Constitutional
Tribunal's authorization to do so—is precisely tiype of treatment
contemplated by the Treaty. The Treaty requires Beru accord U.S.
investors no less favorable treatment “with respedhe establishment,
acquisition, expansion, management, conduct, dparadnd sale or
other disposition of investments in its territoryCE-139, Treaty, Art.
10.3.2. Measures adopted by Peru in respect ah@atyof the Land
Bonds indubitably meet this criterion.

194. Second Gramercy is “in like circumstances” with Peruvian
bondholders.  Tribunals have cautioned against ingathe “like
circumstances” factor too narrowly, emphasizingt ttiee purpose of
national treatment is to protect investorSee e.g, Clayton/Bilcon
Award, CA-13, 11 692-693 (describing this language as “readpnab
broad”); OEPC v. EcuadoAward, CA-35, 1 173 (holding that “in like
situations” clause “cannot be interpreted in therowa sense advanced
by [respondent] as the purpose of national treatnento protect
investors as compared to local producers”). Thad.Reform Act,
promulgated upon the issuance of the Land Bonderded the same
guarantee “without reservations whatsoever” of paymto all Land
Bonds and made no distinction between bondholdarspéirposes of
payment of the debtCE-1, Decree Law N° 17716, Land Reform Act,
June 24, 1969, Art. 175. All of the Bonds—regassll®f who owns
them—accordingly stipulate that they enjoy the ‘asarved guarantee of
the State.”"E.g, CE-120 Bond No. 008615, November 28, 1972. In
addition, Peruvian law explicitly provides for tfree transferability of
the Land Bonds pursuant to Decree Law N° 2274993101 such that
there would be no principled basis on which bordrd who acquired
Land Bonds through a transfer should be treatddrdiitly than original
bondholders. CE-16, Decree Law N° 22749, November 13, 1979, Art.
5 (“The Land Reform Debt Bonds shall be freely sfaerable.”).

195. Third, Peru has treated Gramercy less favorably than
domestic holders of Land Bonds. The Constitutionabunal in the
2013 CT Order authorized the Government to take acount different
categories of bondholders.CE-17, Constitutional Tribunal of Peru,
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Order, July 16, 2013, “Whereas” Section, § 2%he Supreme Decrees
in turn provide an order of priority mandating thedmpanies that
purchased Land Bonds with “speculative ends” baicgpf at all, after
all other bondholders.CE-37, Supreme Decree N° 17-2014-EF, Art.
19.7. Specifically, the Supreme Decrees stipulae payment shall be
in the following order: i} natural persons who are the original
bondholders or their heirs and are 65 years om;o{dg natural persons
who are the original bondholders or their heirs arelyounger than 65;
(i) natural persons who are not the original bond#sldand are 65
years or older;i¢) natural persons who are not the original bondhsid
and are younger than 65y)(egal entities that are the original
bondholders; \(i) legal entities that are not the original bondboddand
acquired title as payment of obligations requirgdaw; and ¥ii) legal
entities who are not original bondholders and aeguithe debt for
speculative purposedd. Art. 19.

196. To Gramercy's knowledge, the last category—targetin
entities that purchased Land Bonds for “speculgiweoses’—does not
apply to any domestic legal entities. It appliedydo Gramercy. RK
WS ¢ 59. Tribunals assessing whether a measu@daff‘less
favorable treatment” “have relied on the measueslserse effects on
the relevant investors and their investments ratien on the intent of
the Respondent State.ADM v. United Mexican State$CSID Case
No. ARB (AF)/04/05 (NAFTA), Award of November 21,0@7
(redacted versionCA-3, 1 209.

197. Moreover, while tribunals have held that a claimesnhot
required to demonstrate discriminatory intent by tespondent state,
Clayton/Bilcon Award, CA-13, 1 719; Feldman v. United Mexican
States ICSID Case No ARB(AF)/99/1 (NAFTA), Award of Deuber
16, 2002, CA-24, 1 181, the Government likely intended the last
category to apply to Gramercy specifically. It was secret that
Gramercy had acquired a significant Land Bond mosit CE-259
Reuters, Interview-Peru Court Plans to Clean UdioBd in Land
Bonds, November 2, 2012. Indeed, a February 106 2iter from the
President of the Audit Commission of Peru's Congrés the MEF
explicitly states an intent to discriminate agai@samercy, and to deny
Gramercy altogether the right to seek payment eflLitnd Bonds.CE-
220 Letter from President of the Audit CommissionRa&ru’s Congress
to the Ministry of Economy and Finance, February 2@16. Evidence
of such intent may be considered along with effedten determining
whether an investor has been treated less favoréd#e Corn Products
International Award, CA-17, § 138 (holding that while existence of
intention to discriminate is not a requirementdewice of such intent is
sufficient to satisfy the third prong of the tesfbM Award, CA-3,
19 209-13 (taking discriminatory intent into accowvhen assessing
whether measure was discriminatory).
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198. Consequently, Peru’s conduct also violated its onati
treatment obligation under Article 10.3 of the Tyea

D. Peru Has Denied Gramercy Effective Means to Enforcats
Rights in Breach of Article 10.4 of the Treaty

1. The Treaty Requires Peru to Afford Gramercy Effectve
Means to Enforce its Rights

199. The Treaty’s most-favored-nation (“MPNclause, set forth
in Article 10.4, requires Peru to grant treatmeatless favorable to
U.S. investors than that it accords to other fareiyestors. CE-139,
Treaty, Art. 10.4. By failing to provide Gramerajth effective means
to bring claims and enforce its rights, a protecimaranteed to Italian
investors pursuant to the Peru-ltaly Treaty on Bwmotion and
Protection of Investments of 1994, Peru has brebéhniecle 10.4 of the
Treaty.

200. Article 10.4 of the Treaty provides that:

1. Each Party shall accord to investors of
another Party treatment no less favorable than that
it accords, in like circumstances, to investors of
any other Party or of any non-Party with respect
to the establishment, acquisition, expansion,
management, conduct, operation, and sale or other
disposition of investments in its territory.

2. Each Party shall accord to covered
investments treatment no less favorable than that
it accords, in like circumstances, to investments i
its territory of investors of any other Party or of
any non-Party with respect to the establishment,
acquisition, expansion, management, conduct,
operation, and sale or other disposition of
investments.

Id. (footnote omitted).

201. It is well-settled that investors may use MFN cksigo
import more favorable substantive provisions, idtlg effective means
provisions, from other investment treaties enténéal by the state.See
White Industries Australia Ltd. v. Indi&JNCITRAL, Final Award of
November 30, 2011CA-44, 1 11.2.1 (holding that effective means
clause could be imported from third-party treatyrottyh MFN
provision); see also Daimler Financial Services A.G. v. Argemti
ICSID Case No. ARB/05/1, Award of August 22, 20CA-19, § 219
n. 376 (noting that MFN provisions may generally used to import
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substantive protections in other treatieg):Warraq v. Republic of
Indonesia Final Award of December 15, 201€A-5, T 551 (holding
that MFEN clause allowed importation of fair and itgjple treatment
provision from treaty between state and third parBayindir Insaat
Turizm Ticaret Ve Sanayi f.v. Islamic Republic of PakistalCSID
Case No. ARB/03/29, Decision on Jurisdiction, Nowem14, 2005,
CA-7, 19 227-232 (same)EDF International, S.A. v. Argentine
Republi¢ ICSID Case No. ARB/03/23, Award of June 11, 20C2-
21, § 931 (holding that MFN clause allowed importatiof umbrella
clause from treaty between state and third party).

202. The fact that the Treaty’s MFEN clause explicitlyo&d not
encompass dispute resolution mechanisms, suchoas th Section B
[Investor-State Dispute Settlement], that are gledifor in international
investment treaties or trade agreements” also glydndicates that it
doesencompass substantive provisions describing tteatient” owed
to investors. SeeCE-139 Treaty, Art. 10.4 n. 2.

203. Here, Peru has breached its obligation to proveftettive
means to bring claims and enforce rights with respe investments”
guaranteed by the Peru-Italy Treaty on the Promatiod Protection of
Investments of 1994. The Protocol to the Perwy-Iteteaty on the
Promotion and Protection of Investments, which ®mmn “integral part
of the agreement,” provides, in pertinent part:

With reference to Article 2 [Promotion and
Protection of Investments] . . . (c) [The
contracting party] shall provide effective means of
asserting claims and enforcing rights with respect
to investments and authorizations related to them
and investment agreements.

Peru-ltaly Treaty on the Promotion and Protection
of Investments,CA-45, May 5, 1994, Protocol
1 2(c) (unofficial translation).

204. In determining whether a state has breached iigaifun to
afford effective means, the operative standardfis of effectiveness.”
Chevron v. EcuadorUNCITRAL, Partial Award on the Merits of
March 30, 2010CA-12, § 248. This standard “applies to a variety of
State conduct that has an effect on the abilitymfinvestor to assert
claims or enforce rights.” Id. It consists not only of a negative
obligation on the state to avoid interfering wilte investor’'s exercise of
rights, but also creates a positive obligation ba state to provide
effective means to assert and enforce those rights. Further, it
requires “both that the host State establish agregstem of laws and
institutions and that those systems work effegtivel any given case.”
White Industries CA-44, 1 11.3.2(b). Evidence of government
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interference with an investor’s attempts to asstatms and enforce
rights “may be relevant to the analysis” of whetteerbreach has
occurred, but is not necessary to find a breachrokffective means
provision. Chevron CA-12, 1 248. Finally, while the inquiry is fact-
specific, “the question of whether effective meaase been provided to
the [c]laimants for the assertion of their clainml @nforcement of their
rights is ultimately to be measured against anotibg international
standard.” 1d. T 263; see also White Industrie€A-44, 1 11.3.2(f)

(“[w]hether or not ‘effective means’ have been pded by the host
State is to be measured against an objectivenatienal standard.”).

205. Tribunals analyzing provisions similar to the omatained
in the Peru-Iltaly Treaty on the Promotion and Rxtaia of Investments
have concluded that the “effective means” standauifferent from and
“potentially less-demanding” than the customaryerinational law test
for denial of justice. Chevron CA-12, 1 244. Thus, while
interpretation of an effective means provisioniigdrmed by the law on
denial of justice,” a failure of the state to ew®rrights “effectively”
will constitute a violation of an effective meanoysion, even if it is
insufficient “to find a denial of justice under ¢osiary international
law.” Id.; see also White Industrie€A-44, § 11.4.19.

2. Peru's Conduct Violates its Obligation to Provide Hective
Means to Gramercy

206. Under any “objective, international standard,” Peru
conduct falls short of providing effective means fhe enforcement of
Gramercy’s rights.

207. First, the Constitutional Tribunal's sudden change afrse
to issue the decision endorsing dollarization waseb with procedural
irregularities and—in the case of Justice Mesia'sirpprted
dissent—outright forgery. Despite these irregtilesj as a ruling from
Peru’s highest constitutional authority, there gspossibility for further
appeal against the 2013 CT OrderSee CE-180, Constitutional
Tribunal, Resolution, File N° 00022-1996-PI/TC, Awsgy 8, 2013,
“Whereas” Section, 1 1, 3 (stating that recouiganst the 2013 CT
Order can only be filed by parties to the procegdwhich do not
include Gramercy),CE-183 Constitutional Tribunal, Resolution, File
N° 00022-1996-PI/TC, November 4, 2013, “Whereasti®a, | 1.

208. The dismissal of ABDA's challenge against the Sopre
Decrees also establishes that Gramercy has no rsec@gainst the
Supreme Decrees. In a ruling issued only thre&ksvedter ABDA's
request for relief was received and without anycwif rebuttal being
submitted by the Peruvian government, the Congrtat Tribunal
summarily dismissed the challenge, holding that #ssociation of
bondholders had no standing to challenge its 20T3GEder or the
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Supreme Decrees—notwithstanding the fact that ABDv¥ery purpose

is to represent bondholdersCE-40, Constitutional Tribunal, Writ,

April 7, 2015. Moreover, the 2013 CT Order is lagdon all Peruvian
courts. CE-106, Law N° 28301, July 1, 2004, First Final Provision
CE-108 Constitutional Tribunal, Administrative ResolutioN® 095-

2004-P-TC, September 14, 2004, Art. 1.

209. Second in addition to providing a formula that leads&o
near-total destruction of the value of the Land dpnthe Supreme
Decrees remove Gramercy’s ability to secure curvahie through the
Peruvian judicial system. Gramercy was prosecutiages in courts
across Peru. On August 14, 20®4court-appointed expert’s report in
one of those suits used CPI to value the groupsif forty-four bonds
at issue in excess of US $240 millio@E-195 First Specialized Civil
Court, Expert Report, File N° 9990-2006-0-1706-06])- August 14,
2014. However, as stated in the August 2013 Resn|uhe Supreme
Decrees are “mandatory,” with the implication tH&enceforth the
claims for payment of said [Land Reform] debt mayycobe raised
through the abovementioned procedure, and not ghroa judicial
action.” CE-180, Constitutional Tribunal, Resolution, File N° 0@32
1996-PI/TC, August 8, 2013, “Whereas” Section, 1, IRules”
Section, { 4.d. Indeed, the Supreme Decrees gkpbtate that “[t]he
administrative procedures governed by these Reguotat are
incompatible with the updating, through the coudfsthe debt related to
the Land Reform Bonds.”CE-37, Supreme Decree N° 17-2014-EF,
Final Supplemental Provision N° 2. The Supremer&s mandate that
the formula contained therein “shall be applied time judicial
proceedings,” even in proceedings already undergaylong as no
ruling has yet been issuedld. Subsequent Peruvian court decisions
have confirmed the mandatory nature of the CT’$adahtion decision
as expressed through the methodology containedhén Supreme
Decrees. CE-218 Superior Court of Justice of ICA, Mixed Claims
Chamber, Resolution, File N° 11253-2011-0-1411-J®L January
21, 2016. This edict compromised judicial indepeme and effectively
closed off the Peruvian courts as a means of redres

210. Finally, the administrative procedure set forth in the
Supreme Decrees otherwise fails to provide Grameitty an effective
means of enforcing its rights under the Land Bonds. cite just a few
examples, the process requires a burdensome atmistprocedure for
all bondholders, even those who have already higating their claims
for years; it provides no clarity as to when, if @l bondholders in
lower categories of priority will receive paymerdnd it provides
multiple bases upon which proceedings may be delaydefinitely by
the government, including if the MEF believes tliiscal equilibrium”
of Peru could be compromised if the Bonds are p&#&-37, Supreme
Decree N° 17-2014-EF, Art. 17.1.
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211. Peru's conduct goes further than that of Ecuador in
Chevronand of India inWhite Industries In Chevron the tribunal
found a breach of the effective means provision reshEcuadorian
courts had delayed deciding seven cases broughhdoyclaimant to
enforce rights under its contractual agreementafdeast 13 years (and
in some cases more). Finding that there was neonedle basis for
these delays, the tribunal noted that “it is th&ure of the delay, and
the apparent unwillingness of the Ecuadorian cotartallow the cases
to proceed that . . . amounts to a breach” of tfiecteve means
provision. Chevron Award, CA-12, 1 262. Similarly, inWhite
Industries the tribunal found that India’'s failure to resmhthe
claimant’s jurisdictional claim in relation to saside proceedings for an
arbitration award for nine years breached the &ffeeneans standard.
White IndustriesAward, CA-44. As in ChevronandWhite Industries
Peru has repeatedly demonstrated its unwillingtesdlow Gramercy to
enforce its rights under the Land Bonds. Howeke@ru’'s conduct goes
beyond just delaying judicial proceedings—rathér,bars altogether
Gramercy’s ability to access the courts to obtagnpent of the Land
Bonds at current value.

212. Here, the 2013 CT Order, along with its clarifying
resolutions, and the Supreme Decrees—taken indilidu or
collectively—deprive Gramercy of any effective meanf bringing
claims or enforcing rights under the Land Bondshug, Peru has
breached its obligations under Article 10.4 of Teaty.

VI.
DAMAGES

A. Customary International Law Requires Full Reparation for
Damages Resulting from Breach of an International ®ligation

213. The customary international law standard for fafparation
was articulated by the Permanent Court of Inteonati Justice in the
seminalChorzoéw Factorycase:

The essential principle contained in the actual
notion of an illegal act—a principle which seems
to be established by international practice and in
particular by the decisions of arbitral
tribunals—is thatreparation must, as far as
possible, wipe-out all the consequences of the
illegal act and reestablish the situation which
would, in all probability, have existed if that act
had not been committed. Restitution in kind, or,
if this is not possible, payment of a sum
corresponding to the value which a restitution in
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kind would bear; the award, if need be, of

damages for loss sustained which would not be
covered by restitution in kind or payment in place

of it—such are the principles which should serve
to determine the amount of compensation due for
an act contrary to international law.

Factory at Chorzow (Germany v. Poland)928
P.C.1.J. (ser. A) No. 17, Claim for Indemnity-The
Merits, September 13, 1928CA-23, { 125
(emphasis added).

214. The Chorzéw Factorystandard is widely recognized as the
prevailing standard for compensation for breachésinternational
investment obligations. It is further codified tine International Law
Commission’s Articles on Responsibility of States internationally
Wrongful Acts, which provides that:

The state responsible for an internationally
wrongful act is under an obligation to compensate
for the damage caused thereby. . . . The
compensation shall cover any financially
assessable damage including loss of profits insofar
as it is established.

U.N. International Law Commissioirticles on
the Responsibility of States for Internationally
Wrongful Acts(2001), CA-46, Art. 36; cf. id.
Art. 31 (setting forth the requirement of “full
reparation”).

215. The customary international law standard is noitdichto
reparation for unlawful expropriations, but rathegplies to all host
State treaty breaches.See Lemire v. UkrainelCSID Case No.
ARB/06/18, Award of March 28, 2011CA-30, § 149 (applying
Chorzowto breach of the fair and equitable treatment dgtech even
where such breach “does not lead to a total logheofnvestment”)BG
Group, CA-8, 111 421-429 (applying th€horzéwprinciple as a matter
of customary international law and noting that “Webitral Tribunal
may have recourse to such methodology as it depp®priate in order
to achieve the full reparation for the injury”).

216. In other words, the purpose of an award of damagése
same irrespective of the nature of the host Statw'saches of
international obligations: to fully wipe out thersequences of the
stated illegal acts and to provide full reparatem as to place the
claimant in the same position in which it would éaseen if the State
had not violated the applicable treaty.
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B. Gramercy Is Entitled to Compensation in an Amount Ejual to
the Current Value of the Land Bonds

217. Full reparation requires payment of the Land Bowads
genuine current value. Whether this is seen dgutesn in kind, or as
a sum equivalent to restitution in kind, the residt the same.
Gramercy’s expert, Professor Sebastian Edwards, ch&silated the
current value of the Land Bonds held by Gramercydoin excess of
US $1.6 billion.

218. Assessing the compensation due to Gramercy in this
arbitration is conceptually straightforward. Thand Bonds in which
Gramercy invested have a true current value of a@mately
US $1.6 billion. However, through illegal measyresru has made the
Land Bonds worth, at most, a mere $1.1 milliorRéru elects to pay at
all—essentially nothing. Gramercy is entitled be difference between
what it had but for the illegal measures—Land Bonasth US $1.6
bilion—and what it has as a result of the Suprdbezrees—Land
Bonds worth effectively zero. Accordingly, to pmbe full reparation
and wipe out the consequences of the illegal aetsu must pay
Gramercy US $1.6 billion.

219. In his report, Professor Edwards explains in ddiaw he
calculated the current value of Gramercy’'s Landd3onHe starts with
the face value of each Land Bond, or whatever p&age of its original
coupons it still has, and multiplies that princigahount by the change
in the Peruvian CPl—as calculated by the Peruvianti@ Bank—from
the issuance date to the present.

220. Using CPI to update the value of the Land Bondsssfied
not only because that is what Peruvian law requares what Gramercy
legitimately expected, but also because it is thstratraightforward and
prevalent method for updating bonds and similatrimsents. SeeSE
ER 91 52-55 (providing an overview of the CPI mdtlamd describing
it as “sensible and conceptually straightforwardJhe use of CPI as
an updating method has been widespread throughatih |[America,
including in Peru. I1d. 1156, 58. The principle methodology for
establishing the current value of debts in Perulbag been CPI, as
illustrated in detail in Sections IIl.D and lll.Foeve. As Professor
Edwards explains:

The ubiquitous use of CPIs and comparable
inflation indices to update nominal values is
attributable not only to the method’'s conceptual
validity, but also to its relative simplicity,

utilization of readily available data, and freedom
from subjective or potentially speculative

assumptions. For these reasons, it is my opinion
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that the value of the land bonds should be updated
based on the CPI Method, using the Lima CPI.

Id. 1 60.

221. To value Gramercy's investment, Professor Edwahds t
includes interest to account for bondholders’ foreg opportunity to
invest the money that was promised to them but mer paid. Id.
19 44-51. The fact that current value must incliderest cannot be
seriously contested, and is even recognized—ailinpierfectly—by both
the Supreme Decrees and the 2013 CT OrdeE-17, Constitutional
Tribunal of Peru, Order, July 16, 2013, “Whereagtt®n, | 24;CE-
38, Supreme Decree N° 19-2014-EF, Annex 1.

222. In order to provide full reparation, interest mastnpensate
Gramercy for the lost opportunities that would héeen available had
the government paid in cash. Professor Edwargiies why the most
appropriate interest rate in the circumstancesnis that tracks the
foregone opportunity to invest in Peru, and herare loe conservatively
assumed to be the Peruvian real rate of interesteim. He then
describes how he used standard economic techniquestermine that
this rate is 7.45%. SE ER {1 166-200.

223. Further, the interest rate should be applied on a
compounding basis. Professor Edwards explains that

In updating the value of the land bonds, the

assumption of compound interest is appropriate,
insofar as a bondholder would have expected to
(1) earn periodic returns on his or her investment,
and (2) be able to re-invest those returns to earn
further returns. The assumption of simple interest
would be tantamount to denying a bondholder the
ability to re-invest his or her returns, and would

therefore underestimate the appropriate amount of
compensation. The use of compound interest is
prevalent throughout the financial world and, most
pertinently, bond markets.

Id. 1 47-48.

224. Compounding is consistent with the vast majorityadfitral
awards in recent years, which have concluded th&t necessary to
award compound interest in order to provide fulbam@ation to the
claimant. See,e.g, Crystallex International Corporation v. Bolivarian
Republic of VenezueldCSID Case No. ARB(AF)/11/2, Award of
April 4, 2016,CA-18, T 935 (finding a “clear trend in recent decisions
in favor of the award of compound interest”).
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225. Unlike the illogical and inexplicable Supreme Desre
formula, Professor Edwards’s approach to calcidatarrent value is
reasonable, coherent, transparent and based ownlasfareconomic
techniques. It is a reliable basis on which to pota the reparation due
to Gramercy. Applying the methodology set forthRipfessor Edwards
in accordance with these conclusions, the curredievof the Land
Bonds is US $1.6 billion as of April 30, 2016. &R § 74.

C. Gramercy Is Entitled to Arbitration Costs and Expenses

226. The principle of full reparation also requires tkaiamercy
be made whole for the costs of the arbitration @edags and its legal
expenses.

227. International tribunals have increasingly applietie t
principle that the non-prevailing party should betve costs of
arbitration and the prevailing party’s reasonaldst€ of representation
as part of full reparation.See e.g, British Caribbean Bank Ltd v.
Belize PCA Case No. 2010-18, UNCITRAL, Award, Decembé; 1
2014,CA-10, 11 317, 325 (holding that “the general princgieuld be
that the ‘costs follow the event,” save for exoamail circumstances” and
awarding claimant costs of arbitration and cost$egél representation
and assistance in the arbitration proceedings).

228. In addition, the Treaty provides that the Tributrahy also
award costs and attorney’s fees in accordance[®ghtion 10.26] and
the applicable arbitration rules.CE-139, Treaty, Art. 10.26. Article
42 of the UNCITRAL Arbitration Rules—the applicabtales in this
arbitration—in turn provides that “[tlhe costs bietarbitration shall in
principle be borne by the unsuccessful party ortigai CE-174
United Nations Commission on International TradevLaArbitration
Rules, 2013, Art. 42.

229. Gramercy will submit a statement of its fees anstcat an
appropriate time, as the Tribunal may order.

VII.
PROCEDURAL REQUIREMENTS
230. If “a disputing party considers that an investmdispute
cannot be settled by consultation and negotiatiénticle 10.16.1 of the

Treaty provides in pertinent part:

(a) the claimant, on its own behalf, may submit
to arbitration under this Section a claim

(i) that the respondent has breached
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(A) an obligation under Section A,

(B) an investment authorization, or
©) an investment agreement;
and

(i) that the claimant has incurred loss or damage
by reason of, or arising out of, that breach][.]

CE-139, Treaty, Art. 10.16.1(a).

231. The investor may submit such a claim to arbitratimaler
the UNCITRAL Arbitration Rules.See,id. Art. 10.16.3(c), 10.16.4(c).

232. Article 10.17 stipulates that Peru “consents to the
submission of a claim to arbitration under this tl®ecin accordance
with” the Treaty. Id. Art. 10.17.1.

233. In addition, the Treaty sets out specific requinetsi¢hat the
claimant must satisfy before submitting its claionarbitration—all of
which have been satisfied by Gramercy.

a. First, Gramercy delivered its requisite Notice of Intent
to Peru—and Peru received the Notice—on February 1,
2016. Gramercy reserved its right to amend or
supplement the Notice, and did so on April 15, 2016
Thus, Gramercy has complied with Article 10.16.2,
which requires the claim to be submitted to arbira
“at least 90 days” after the filing of the writt&otice
of Intent. Id. Art. 10.16.2.

b. Second over two years have passed since the
Constitutional Tribunal rendered the 2013 CT Order
and the MEF enacted the expropriatory 2014 Supreme
Decrees. Accordingly, “six months have elapsedesin
the events giving rise to the claim” and Gramercy’s
submission of the claim to arbitration, as requimeder
Article 10.16.3. Id. Art. 10.16.3.

c. Third, Gramercy first acquired constructive or actual
knowledge of Peru’s breaches on or after July D832
the date of the 2013 CT Order. Therefore, the
submission of Gramercy’s claim falls within thetsta
of limitations set forth in Article 10.18.1, whiclequires
that no “more than three years” may “have elapseoh f
the date on which the claimant first acquired, laoud
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have first acquired, knowledge of the breach aflege
under Article 10.16.1 and knowledge that the claima
. has incurred loss or damagdd. Art. 10.18.1.

Fourth, Gramercy has not submitted its claims for
Treaty violations to Peru’s courts or administrativ
tribunals or any other applicable dispute settlédmen
procedure, thereby satisfying Article 10.18.4(ajick
requires that the claimant cannot have “previously
submitted the same alleged breach to an admimmstrat
tribunal or court of the respondent, or to any othe
binding dispute settlement procedure.” Id. Art.
10.18.4(a).

Fifth, Gramercy has attempted in good faith to negotiate
an amicable settlement of this claim with Peruyfears,
including since serving its Notice of Intent. Gy

has therefore satisfied Article 10.15, which reesiithat
“the claimant and the respondent should initiahglsto
resolve the dispute through consultation and
negotiation.” Id. Art. 10.15.

Sixth Gramercy hereby appointse HenerableCharles

N—BreweiStephen Drymer as its party-appointed
arbitrator as required under Article 10.16.6(a)udge

BroweiMr. Drymer may be contacted aR20—Essex
Street Chambers. 20 Essex-StreetLondon WGC2R 3AL,
England: — +44  (0)20 7842  1200;
cbrower@20essexst-ediioods LLP, 2000 McGill
CollegeAve., Suite 1700, Montreal, QuebecH3a 3H3,
Canada; +1 514-370-8745; sdrymer@woods.qc.ca.
SeventhGramercy consents to arbitration in accordance

with the procedures set out in the Treaty as reduir
under Article 10.18.2(a)ld. Art. 10.18.2(a).
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arbitration.” Id. Art. 10.18.3.

B—Finally, co—reovirecunderAntiele 1010 Db o]
10.-18-3,GPH-and GFM-eaclGPH hereby waives its
“any right to initiate or continue before any
administrative tribunal or court under the law aofya
Party, or other dispute settlement procedures, any
proceeding with respect “tedhe-measure@any measure
alleged to constitute a breach referred to in Agtic

10.16———c e —mehn e e ol e

=

“may initiate or continuean action that seeksinterim

injunctive relief” and does not irvelvinrg—involve the

paymenterof monetary damaggs before a judicial or
administrative tribunal of [Perd, and-exeeptthat-to

the-extent e I |bu||a_l d. ee_ln_les to—hea any el_a_n_ls
asseltel d, Ierein—oR—ju 'Sd. etenall o aellnnss_ |b|l_|ty

18 2@3%& ng [ I's rigl | | <
10.18.3.

234. Lastly, Gramercy proposes that the arbitral proogsdbe
conducted in English, and that the place of artianabe fixed as New
York, New York, United States of America.See CE-174, United
Nations Commission on International Trade Law—Awdiibn Rules,
2013, Art. 3.

VIII.
REQUESTED RELIEF

235. Gramercy is entitled to relief that would wipe dheé effects
of the 2013 CT Order and the Supreme Decrees @toreeGramercy’s
right to obtain full compensation for the Land Bsnd

236. To this end, Gramercy respectfully requests théunal to
issue an award:

a. Declaring that Respondent:

i.  unlawfully expropriated Gramercy’s investment in
breach of Article 10.7 of the Treaty;
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failed to accord the minimum standard of treatment
to Gramercy's investment in breach of its
obligations under Article 10.5 of the Treaty;

subjected Gramercy to treatment that was less
favorable than the treatment granted to its own
investors in breach of its obligations under Aetic
10.3 of the Treaty; and

denied Gramercy effective means in subjecting
Gramercy to treatment that was less favorable than
the treatment granted to investors of other nations
breach of its obligations under Article 10.4 oéth
Treaty.

Ordering Respondent to pay Gramercy the value @f th
Land Bonds that is the contemporary equivalenthef t
Bonds’ value at the time they were issued, which is
approximately US $1.6 billion as of April 30, 2046d

will be further updated as of the date of the award

Ordering Respondent to pay all the costs of the
arbitration, as well as pay Gramercy's professideas
and expenses;

Ordering Respondent to pay interest at commercial,
annually compounding rates on the above amounts fro
the date of the award until full payment is recejvend

Ordering any other such relief as the Tribunal may
deem appropriate.
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237. Gramercy reserves its right under the UNCITRAL
Arbitration Rules to modify its prayer for relieft @ny time in the
course of the proceeding if the circumstances efcéise so require.
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Respectfully submitted,
(Add)

Mea, oA

Mark W. Friedman
Floriane Lavaud

Thomas H. Norgaard
Sonia R. Farber
DEeBEVOISE & PLiMPTON LLP
919 Third Avenue

New York, NY 10022
USA

T: +1 (212) 909-6000

F: +1 (212) 909-6836

Luis Bedoya

José Tam

Ramon Vidurrizaga
Alejandro Manayalle
RobRrIGO, ELIAS & M EDRANO
Av. San Felipe 758

Lima 11

Peru

T. +511 619-1900

F: +511 619-1919

New York, New York, USAJune-duly 1§ 2016
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